





MEMORANDUM ON BEHALF OF KING FEATURES 
SYNDICATE, INC,, IN SUPPORT OF 
APPLICATION FOR COPYRIGHT 
REGISTRATION 





| 
| 
| 


March 4th, 1937, 


C. L. Bouve, Esq., | 
Register of Copyrights, | 
Library of Congress, 

Washington, D. OC. | 


Res. C.. le. Bs .GC 
SLBK 34 » 198 


Dear Sir: 

We are in receipt of your letter dated February 
4th, 1937, addressed to our Washington representatives, 
Mawhinney & Mawhinney, Esqs., with respect to the above 
identified application for copyright registration of work 
entitled "King Features Illustrated Weekly Vol. I". 

The facts of this case are Simple and are as 
follows: 

On or about January 19th, 1957, there was de- 
posited in the Copyright Office one copy of a bound and 
printed volume entitled "King Features Illustrated Weekly 
Vol I", consisting of literary material in the form of | 
several pictorially illustrated comic strips or cartoons, 
This deposit was duly accompanied by a claim of copyright 
thereto in the name of our client, King Features Syndicate, 
Inc, This claim of copyright, in due conformity with the 
regulations of your office, was in the form of an appli- 
cation for registration of the said copyright in the name 
of King Features Syndicate, Inc., as the proprietor there- 


of. The statutory fee to effect such registration was 


tendered but refused, subject to further consideration by 
your office, 

At the time of the said deposit and the filing of 
the said application, there was submitted therewith to the 
Copyright Office an affidavit of one, Morris Kletter, a 
newspaper and magazine dealer, attesting to the fact that 
Shortly prior to the date of the said deposit, namely, on 
or about the 9th day of January, 1937, copies of the said 
volume hed been offered for sale by King Features Syndicate, 
Inc., and two of such copies had been purchased by the 
affient; that, thereafter, the affiant offered the said 
volumes for sale at retail to the general reading public; 
that the said volumes could be purchased from the affiant 
by any customer eat the affiant's retail price and without 
any restriction of any kind; that one of the said volumes 
had been sold by the affiant. 

The said volume, as we have indicated, is com- 
posed of separately entitled comic strips arranged in 
sequential series--each component comic strip series appear- 
ing upon a seperate page thereof, Many, if not all, of 
the particular comic strips of each series contain separ- | 
ate copyright notices in the name of the copyright owner, | 
namely, King Features Syndicate, Inc. Upon the title nee 
of the volume the following blanket copyright notice is 
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=O | 


| 
| 
| 
| 
| 
| 
| 
| 
1 


f 


affixed: "xntire contents copyrighted in 1937 by King 
Features Syndicate, Inc." 

Neither the volume, as such, nor any of its com- 
Ponent comic strips had been published or offered for sale 
with the consent or authority of King Features Syndicate, 
Inc., prior to on or about the 9th day of January, the 
date hereinabove mentioned as contained within Morris 
Kletter's affidavit, 

Separate, subsequent publication of many, if not 
all, of the component comic strips has taken place by the 
authority of King Features Syndicate, Inc. The fact of 
separate, subsequent publication in newspapers or other- 
wise, however, is, we submit, entirely immaterial to the 
instant inquiry; we make reference thereto primarily for 
the purpose of ingenuous disclosure, 

Discussion of Applicable Law 

The copyrightability of the said component comic 

strips, under the statute, is not in dispute. Premising 


copyrightability of this material, has statutory copyright 





thereto been secured? The pertinent section of the statute 


is contained in 17 U. S. C. A., Section 9, which provides: 


"Any person entitled thereto by this title 
may secure copyright for his work by publica- 
tion thereof with notice of copyright required 
by this title; and such notice shall be affixed 
to each copy thereof published or offered for 
sale in the United States by authority of the 
copyright proprietor**," 


Statutory copyright, then, is secured "by publication 
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thereof with notice of copyright", 


Publication of a work, for the purpose of initiat- 
ing statutory copyright thereto, means first publication 
thereof by authority of the copyright proprietor. (Weil 
on Copyright Law, Section 311 at p. 125; Lumiere v. Pathe 


Exchenge, 275 Fed, 428) This is clear from sections 23 and 





62 of the statute. Section 62 expressly defines publication 
of & work of which copies are reproduced for sale as "the 
earliest date when copies of the first authorized edition 
were placed on sale, sold or publicly distributed by the 
proprietor of the copyright or under his authority”. 

The first euthorized, absolute and unrestricted 
sele or the offer or exposure to so sell a copy or copies 
of a work (with proper copyright notice affixed to each 
copy) will be deemed the legal equivalent of first pub- 
lication of the work for the purpose of divesting common 


law copyright and creating statutory copyright, (Stern v. 


Remick, 175 Fed. 282; Mittenthal, Inc. v. Irving Berlin, 
Inc,, et al, 291 Fed. 714; Atlantic Monthly Co. V. Post | 
Publishing Go., 27 Fed. (2nd) 556; Weil on Copyright Lew, 
sections 306 et seq at page 124; Amdur on Copyright and 
Practice, section 21 at pages 369 et seq; Drone on Copy- 
right, at page 291) Publication sufficient to secure 
statutory copyright, it will be noted, is not measured by 


, 


the number of copies of the work actually sold or offered 


rs 
for sale to the general public, an unrestricted sale of 
one copy of the work will suffice, even though that soli- 
vary Sale be solely for the purpose of bringing copyright 


into being, (Stern v, Remick, supra; Atlantic Monthly Co. 


ve. Post Publishing Co., supra) 

In the instant case it is of paramount significance 
that the particular comic strips composing the said volume 
were never published prior to the publication (unrestricted 
Sale or exposure to the general public for such sale) of 
copies of the volume, and then, in that instance, as com- 
ponent parts thereof, Significantly, this is not a case 
involving material previously published, either serially 
or otherwise, and subsequently collected or arranged in 
volume form. In the instant case, the component material 
of the composite work derives its initial copyrighted 
character from the copyright covering the volume as a 
whole, as @ composite entity. In this case, copies of the 
volume have been published, we submit, within the purview 
of the statute, and if proper copyright notice has been 
affixed thereto, then the conditions precedent to statu- 
tory copyright have been complied with. The propriety of 
the form of the notice of copyright fixed to the volume 
deposited herein is not in question. 


That statutory copyright may be secured in and to 


25m, 


& composite work upon compliance with statutory require- 


ments is evident from the clear and unequivocal language 


of section 3 of the statute. 17 U.S. C. A., section 3 


pe A EE A Eh 
provides: 


wrhe copyright provided by this title 
Shall protect al] the copyr donventte com= 
Ponent parts of the work copyrighted ** 
The copyright upon composite works or per- 
todicals shall give to the proprietor there-~ 
of all the rights in respect thereto which 


he would have if each part were individually 
copyrighted under this title." 


The composite character of the volume herein, we 


Submit, cannot be Seriously contested. It is not only a 


book (see Fleischer Studios, Inc. v. Freundlich, Inc., et 
ete FES EU tN ey 


al, 73 Fed, (2nd) 276, in which case the collection of 
"cartoons depicting a series of unconnected poses" without 
Story or continuity was referred to as a book), but it is 
also a printed literary work by virtue of the descriptive 
matter contained therein and the continuity of each comic 
series. That the volume is composed of so-called printed | 
proofs is without significance (Atlantic Monthly Co. ve. | 
Post Publishing Co., supra). As a composite, the work as 
a whole need not be thematically related. As a composite, 


one notice of copyright in the name of the proprietor 





appearing upon the title page (Section I Ohne ewiaMss We 5) 
Will protect all copyrightable component parts thereof 


| 
with the same force and effect as if each component pert 


| < copyrd nia 





thereof. Deposit of copies and the filing of claim of copy- 


right (application for registration) presuppose the exis- 


were Separately copyrighted (Dam v. Kirke Le Shelle Co., 


175 Fed. 902; Da Prato Statuary Co, v. Giuliani Statuar 


Go., 189 Fed. 90; Mail & Express Co, v. Life Pub. Co., 192 
Fed. 899), 


That many of the comic strips contained within 
the volume carry separate copyright notices in the name of 
King Features Syndicate, Inc., (the blanket notice of copy- 
right appeering upon the title page of the volume is, in 
all material particulars, identical) should have no’ bear- 
ing upon the instant inquiry by reason of the fact that the 
Separate copyright notices merely serve to make express 
thet which would obtain by iapiloneien of law (17 U. S. C. 
A., Section 3, supra; cases above cited dealing with the 
sufficiency of one notice of copyright upon a composite 
work ), Manifestly, a plurality of identical copyright 
notices will not change the nature of the work or destroy 
its identity as a composite whole. 

We have labored the matter of securing copyright | 
in and to the composite volume deposited herein for the 
reason that until such copyright has been secured no ques-= 
tion arises with respect to the so-called completion or 
perfection of that copyright by the deposit of copies of 
the work and the filing of application for the registration 


| 
tence of copyright. (17 U. S. C. A., Section 12; | 
: 


Mittenthal, Inc. v. Irving Berlin, Inc., et al, supra; 


Lumiere v. Pathe Exchange et al, supra) 


Section 12 provides, inter alia, as follows: 


"After copyright has been secured b - 

y pub 
eeRG os the work with notice of copyright as 
pe an Ae Section 9 of this title, there shall 
pas oly deposited in the copyright office we 
ip complete copies of the best edition thereof 
then published, ** if the work be a book or per~ 
iodical, Shall have been produced in accordance 
with the manufacturing provisions specified in 
Section 15 of this title; or if such work be 4 
contribution to a periodical, for which contribu- 
tion special registration is requested, one copy 
of the issue or issues containing such contribu- 
tion, ** such copy or copies ** to be accompanied 
in each case by a claim of copyright.” 


We submit, in the instant case, copyright has 
been duly secured in and to the composite volume by com-~ 
pliance with Section 9 of the statute; deposit of the best 
edition of the volume then published, accompanied by claim 
of copyright, has been effected, with promptitude, in com- 
pliance with Section 12 of the statute (although only one > 
copy of the volume has, to date, been submitted, pending 
finel decision by the Copyright Office in respect of re- | 
gistration, the required additional copy is tendered for | 
deposit herewith); the statutory fee has been tendered on 
behalf of the applicant in compliance with Section 61 of | 
the statute. It must follow, therefore, that section 10 


of the statute is specifically applicable, 


17 U. S.C. A., Section 10 provides: 


A3~ | 





"Such person" (any person entitled to 
copyright) "may obtain registration of his 
claim to copyright by complying with the pro- 
visions of this title, including the deposit 


Of copies and upon such compliance the register 
of copyrights shall issue to m the certifi- 
cate provided for In Section 55 of this title”. 


n erscoring ours 


Section 10, as above cited, imposes upon the 
Register of Copyrights an affirmative duty to issue the 
certificate of copyright registration to any person entitled 
to copyright and who has complied with the statutory pre- 
requisites, We submit, full and complete compliance has 
been effected with respect to the composite work herein; 
end it is, therefore, incumbent upon the Register to issue 
certificate of copyright registration to the applicant 
therefor. 

Before concluding this memorandum in support of 
the application of King Features Syndicate, Inc., we should 
like to enswer the questions propounded by you in your said 


letter dated February 4th, 1937. 


Your first point, manifestly begs the question, | 


assumes the very ground of the controversy, so to speak. 
We submit, it is not within the province of the Copyright 


(Office to adjudge what future use the copyright proprietor 


TN TET LH NO ST SOMITE AT EL ELE POD TULL EO BEDNAR AP NEAT 


may choose to make of his material. Clearly, the particu- 


ler comic strips contained within the volume herein have 








not, in the past, been used for the purpose suggested, They 


95 


are new works never previously published, Assuming, argu- 
endo, that the Strips, or the parts thereof, had been pre- 
| viously published in newspapers as contributions thereto, 
| such publication woulda be patently immaterial if such pub- 
_licetion were not first publication of the material. This 
_ieads us again to the fundamental postulate that the sub- 
sequent media of publication chosen by the copyright pro- 
prietor is entirely without moment on the issue of secur- 
ing copyright and the registration thereof of a work in a 
form in which it is first published. 

In your letter you make reference to Section 12 
of the statute. Doubtless due to inadvertence, your quota- 
tion from Section 12 is incomplete and misleading because 
its context is not set forth. Section 12, it will be 
noted, provides: 


nk if such work be a contribution to if 
a periodical, for which contribution special i} ¥ 
registration is requested, one copy of the i} 
Tssue or issues containing such contribution**." | 
(Underscoring ours) | | 
It will be noted, only if special registration of 
the contribution be requested, is it necessary to deposit | 
a "copy of the issue or issues". In the instant matter, 
special registration of the component parts of the volume | 
is not requested; therefore, the type of deposit therein 


referred to does not cover this case. It is not a matter © 





~10= 


meer om 





of substituting one type of deposit for another. 





That the Copyright Office is not enriched, by the 
payment of fees, to the extent desired is a consideration 
decidedly beside the point. As the statute now stands, 
the requisite fee has been duly tendered. 

The application herein should be granted and cer- 
tificate of copyright registration, upon acceptance of the 


tendered fee, should issue forthwith. 


Respectfully Submitted, 


WIANHEIM ROSENZWEIG | 
Attorney for King Features 
Syndicate, Inc. 
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MEMOR«NDUM 


It has been alleged in the answer that at the tine when this material was 
Teceived in the Copyright Office, to wit, October 10, part of it at least had 
been already published in the form of contributions to periodicals, and that be=- 
fore action was finally taken in the case by the Copyright Office on the 13th, 


2 ta 2 
much more material had been already published in the newspapers in this form. 


_In other words, at the moment when the Copyright Office was requested to register 


the material in question as "composite works" consisting of one volume of the 


_| "King Features Weekly" and five volumes of "King Features Illustrated Weekly" 


much of the muterial therein contained had already fulfilled its obvious function 
anc had physically become contributions to periodiculs and made available to the 
‘public as such. That this was the case is fully established by evidence cousist— 
ing (a) of the material itself submitted by the applicant in which it was plainly 
imiicated that such publication in the form of contributions to newspepers had 
actually taken place anc (b) from a comparison of the material contained in the 
"yolumes" with newspapers which establish beyond any question of doubt that at 
the time this materiel was received at the office it had been publishec as con- 
tributions to newspapers. 

It is true that eccompanying the material submitted by the plaintiff were 
the affidavits of the plaintiff setting out that the material sought to be regis— 

as composite works 

tered had in fact been published/on October 6, four days before the receipt of 
such material by the Copyright Office on the 10th of sioner will be later 
made clear, only two days before publication on October 8 oi certuin of this 


as far as can be ascertained 
material in the form of contributions to newspapers, which date, October 8,/was 


of 
the earliest date of publication as such/contributions of any of the material 
represented by the proof sheets which constitute "King Features Weekly" and 


Volumes I, il, III, IV and V of "King Features Illustrated Weekly." 


aoe 







But the Register of Copyrights was not obliged to accept such evidence as 

destructive of proof to the contrary effect which lay before his eyes in the 

eon permit the affidavit to 
orm of the material submitted for registration by the plaintiff, or to/ paralyze 
the processes of reasoning thought, or to deprive him of the privilege of exer- 
cising common sense. He knew from the evidence before him that the material sub- 
mitted by the plaintiff was material primarily intended for distribution to the 

| public in the form of contributions to the daily press; that it was in substance 


proof sheets of such material such as sent to newspaper editors for their pur- 


poses in connection with the actual publication in the newspaper; that the public 
is not interested in the purchase of such proof sheets; that if it were, it 
would not pay the newspapers to publish the material in the form of contributions 
_ to newspapers; that for this material to have been published by the King Features 
| syedtcate prior to the publishing thereof by the newspapers would probably be 
violative of the King Features contract with such newspapers unless such "publi- 
cation" was purely colorable; that in the form presentea tor registration the 
material was not gotten up for public distribution or public sale; that the public 
did not buy things of this type in this way; and that such sales or distributions 
of this material as could be effected between October 6 and October 8 when part 
of the material first er actually published in the newspapers, was obviously 
| nil and could serve no purpose other than tooperate as part of a transparent 
Gevice in 4n attempt to overcome the legal obligation to pay the copyright fees 
- required by the 4ct; that for the plaintiff to collect together in six different 
groups proof sheets of articles intended to be published as contributions to 
newspapers ani the publication of which as such began not later than forty-eight 
| hours and perhaps thirty-six hours after such alleged publication, did not 


constitute the publication of "the best edition" of a book or "the first authorized 
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edition" of a book as these terms of the Copyright Act are used in Section 12 
or Section 62. For the above reasons the Register of Copyrights founda that there 
Was submitted to his consideration for registration a collection of proof sheets 

ov material which, for the purposes of registration, did not constitute a book 
but contributions to newspapers befere many of which had been published in such 
“newspapers at the time he was requested to register as books. Couseyuently, even 
2s to that portion of the material which already existed as published contribu- 
tions to newspapers covered by seperate copy: ight notices at the time the appli- 
cations for registration of October 10 were made, registration had to be denied 
for the simple reason that the plaintiff had failed to make the deposits required 
Sec. 12 of 

by/the Act. 
N . 

There were, of course, two other reasons why registration had to be refuseds 
(1) that the material was page proof—-a circumstance which would have prevented 
registration thereof even could the material have been regarded as a book, because — 
page proof material does not constitute the best edition of a work; (2) because, | 
being publishec with special copyright notice and being, by virtue of such pub— 
lication, uncer the obligation of sending in the adequate deposit with a ciaim 
for registration, the plaintiff was actually requaetene the registration of 423 
sepurate writiags the subject of copyright and offering to pay therefor fees in 
the sum of §12 instead of g846 required by Section 61 of the Act. Hovever, con~ 
sideration of these last tuo points can be dropped for the present. A separate 
section will be devuted to the demonstration of the fact that the material 
offered for registration was page proof. The purpose ol the observations and 
lists immediately following is simply to demonstrate that much of the material in 

actually constituting 

question was material tmtented—fer contributionsto uewspapers at the time the 


applications were filed. The question of the fee requirement will be tuken up 


separately. 


Contributions Already Published By or Prior to Oct. 10, 1938. 
Contributions Published Oct. 8, 1938 





ame Publication With Without 
Notice Notice 


Thimble Theatre—Popeye N.Y. Journal-American (Sat. 


Evening Comic Pictorial) X 
Polly and Her Pals " n x 
Brick Bradford n " X 
Mandrake the Magician n n x 
Alexander Smart n " xX 
Elmer " n xX 
Just Kids nt " x 
Home Sweet Home 8 nt x 
Etta Kett " a z 
Erazy Ket p m x 
Ted Towers , J x 
Little Jimay . yi x 
The Pussycat Princess , vie x 
Pete the Tramp ? y x 
Felix n n x 


[All the above in both proofs and publication, with the exception of 
"Ted Towers" which carries the release date 10-8, carry the release 
date 10-9, but it is interesting to note that they were published 
in this publication the day before. Furthermore, the above-listed 
material appears in the proof copies uncolored, but colored in the 
publication. ] 








Name 


Tillie the Toiler 


Tillie the Toiler— 
Fashion Parade 


Sappo 

Thimble Theatre-—Popeye 
Curley Harper 

Tim Tyler's Luck 

Bunky 

Barney Google 

Rosie's Beau 

Bringing Up Father 


Col. Potterby and the 
Duchess 


Blondie 

Ming Foo 

Little Annie Rooney 
It's Papa Who Pays 
Toots and Casper 
Jungle Jim 

Flash Gordon 

The Squirrel Cage 
Room and Board 

The Little King 


Dingle-Hoofer and His 
Dog 


The Katzenjammer Kids 





Washington Herald 





Contributions Published Oct. 1938 
Publication With 
Hotice 
Washington Herald x 
Washington Herald 
San Francisco Examiner x 
Washington Herald X dupl. 
Houston (Texas) Post x 
Washington Herald X 
New York Journal—American x 
Washington Herald X 
Fort. Worth (Texas) Star-Telegram 4X 
Washington Herald x 
San Francisco Examiner x 
Washington Herald X 
Louisville Courier-Journal x 
Washington Herald re 
New York Journal-American x 
Washington Herald x 
Washington Herald x 
Washington Herald X 
Houston (Texas) Post X 
Washington Herald x 
Hew York Journal-American X 
Washington Herald x 


Without 
Notice 


Publication With Without 
Notice Notice 





Prince Valiant Washington Post 
Aunt Min 


Enid Morning News x 
Seeing Stars San Francisco Examiner x 
Contributions Published Oct. 10, 1938 
Tillie the Toiler Washington Herald x 
Thimble Theatre—-Popeye Chicago American x 
Just Kids Washington Times x 
Tim Tyler's Luck Chicago American x 
Polly and Her Pals Chicago American x 
Barney Google Washington Herald x 
Bringing Up Father Washington Herald x 
Blondie San Francisco Examiner x 
Little Annie Rooney Chicago american X 
Toots and Casper Washington Herald rr 
Chicago American x 
Radio Patrol Washington Herald ms 
Mandrake the Magician Chicago American xX 
Krazy Kat San Francisco Examiner x 
Room and Board Chicago American X 
Inspector Wade Lawrence (Mass.) Eagle 
The Phantom New York Journal-American 
Secret Agent 9 Los Angeles Examiner 


Barney Baxter in the Air Washington Times 


Ss mS BR bbs 


Believe It or Not San Francisco Examiner 








Magazine Page for Everybody 
Sony sayings 

Sunflower Street 

They*11 Do It Every Time 
Cook Goos 


Today's Cross-Word Puzzle 
(Sheffer) 


Etta Kett 

Wuggs and Skeeter 

Daily Cross Word Puzzle 
Big Sister 

Brick Bradford 

Scott's Scrapbook 

The Old Home Town 
Barclay on Bridge 

Grab Bag 


One Word Led to Another— 
Men of Fifty 


What's the Answer 
(partially published) 


The Marry-Go-Round—iirs. 
Solomon Says 


Advice to the Lovelorna— 
What Makes « Successful 


Publication 


Lawrence (Mass.) Eagle 
Philadelphia Inquirer 
Cleveland Plain Dealer 
Chicago American 


San Francisco Examiner 


Baltimore News Post 
Southbend Tribune 
Southbend Tribune 

Chicago American 
Davenport Democrat 
Washington Times 

New Haven Register 
Davenport (Iowa) Democrat 
Lawrence (Muss.) Eagle 


Lawrence (Mass.) Eagle 
Baltimore News Post 
Los Angeles Examiner 


Baltimore News Post 


Marriage Elmira (H.Y.) Advertiser Inad, 
Advice to the Lovelorn—- 
Fairfax Letters (partially 
published) Elmira (N.Y.) Advertiser Inad. 
What Do You Know?—-Test One Bultimore Hews Post X as to X ag to 
ans. ques. 


Beauty by Helen Jameson 


- Color Rinses for Hair Johnstown (Pa.) Tribune B 











Listen, World! 


Your Figure, Madame— 


Publication 


Baltimore News Post 


Baltimore News Post 


With 
Notice 


Without 
Notice 


X 


X 


Bread, etc. 


Contributions Published Oct. 11, 1938 


Tillie the Toiler 
Thimble Theatre—Popeye 
Just Kids 

Tim Tyler's Luck 

Polly and Her Pals 
Berney Google 

Bringing Up Father 
Blondie 

Little Annie Kooney 
Toots and Casper 

Radio Patrol 

Mandrake the Magician 
Krazy Kat 

Room and Board 
Inspector Wade 

The Phantom 

Secret Agent X9 

Barney Baxter in the Air 
Believe It or Not 


Magazine Page for Every- 
body 


Washington Herald 
Chicago American 
Washington Times 
Chicago American 
Chicago American 
Washington Herald 
Washington Herald 

San Francisco Kxaminer 
en ange American 
Washington Herald 
Washington Herald 
Chicago American 

San Francisco Examiner 
Chicago American 
Lawrence (iMass.) Eagle 
New York Journal-American 
Los Angeles Examiner 
Washington Times 


San Francisco Examiner 


Lawrence (Mass.) Eagle 


Se ee ee ee > ee 


[There are 14 separate contributions on this page 


sought to be covered by this copyright notice] 


Inad. 


Publication With Without 





Notice Notice 
Sonny sayings Philadelphia Inquirer X 
Sunflower Street Cleveland Plain Dealer XK 
They'll Do It Every Time Chicago American X 
Cook Coos San Francisco Examiner x 
Today's Cross-Word Puzzle 
(Sheffer) Baltimore News Post x 
Etta Kett South:Bead Tribune Inad. 
Muggs and Skeeter South Bend Tribune x 
Daily Cross Word Puzzle Chicago American x 
Big Sister Davenport (Lowa) Democrat Xx 
Brick Bradford Washington Times Xx 
Scott's Scrapbook New Haven Register x 
The Old Home Town Davenport (Iowa) Democrat x 
Sally's Sallies Lawrence (iass.) Eagle X 
Barclay on Bridge Lawrence (ilass.) Eagle xX 
One Word Let to Another— 
Facts Not Worth Knowing Baltimore News Post xX 
What's the Answer? 
(partially published) Los Angeles Examiner re 
Good Manners——Double 
Ring Ceremony New Haven Register x 
Advice to the Lovelorn— 
Fairfax Letters 
(partially published) Elmira Advertiser (H.Y.) Inad 
What Do You Know—Test II Baltimore News Post Xas to X as to 
ans. questions 
Beauty by Helen Jameson- 
Fashions in Eyeglasses Johnstown (Pa.) Daily Tribune xX 
Listen, World! . Baltimore Hews Post x 


Your Figure, Madame— ; 
No Desk Chair Spread Baltimore News Post x 





C 
Name 
Tillie the Toiler 
Thimble Theatre—-Popeye 
Just Kids 

Tim Tyler's Luck 

Polly and Her Pals 
Barney Google 

Bringing Up Father 
Blondie 

Little Annie Rooney 


Toots and Casper 


Radio Patrol 

Mandrake the Magician 
Krazy Ket 

Room and Board 
Inspector Viade 

The Phantom 

Secret Agent X9 

Barney Baxter in the Air 
Believe It or Hot 


Magazine Pege for Every- 
body 


Sonny sayings 
Sunflower Street 


ontributions Published Oct. 12, 1938 


Publication 





Washington Herald 
Chicago American 
Washington Times 
Chicago American 
Chicago American 
Washington Herald 
Washington Herald 

San Francisco Examiner 
Chicago American 


Chicago American 
Washington Herald 


Washington Herald 

Chicago American 

San Francisco Examiner 
Chicago American 

Lawrence (Muss.) Eagle 
New York Journal~American 
Los Angeles Examiner 
Washington Times 


San Francisco Examiner 


Lawrence (iass.) Eagle 


With 
Notice 


X 


a 


a 


[There are 14 separate articles on this 
page sought to be covered by this copy- 


right notice] 
Philadelphia Inquirer 


Cleveland Plain Dealer 


Without 
Notice 





Publication 





With Without 
Hotice Notice 
They'll Do Lt i ‘ 
very Time Chicago American D/ 
Cook Coos 
San Francisco kxaminer Xx 
Today's 3 Wi 
ay"s Cross Word Pugzle Baltimore News Post XK 
Kra 

zy Kat South Bend Tribune Inad. 
i 
Uses and Skeeter South Bend Tribune X 
Daily Cross Word Puzzle Chicago American x 
Big Sister Davenport (Iowa) Democrat xX 
Brick Bradford Washington Times X 
Scott's Scrapbook New Haven Register Xx 
The Old Home Town Davenport (Iowa) Democrat Xx 
Barclay on Bridge Lawrence (idass.) Eagle X 
Grab Bag Lawrence (Mass.) Eagle X 
One Word Led to Another— 

Dying for Dear Ola 

Rutgers Baltimore News Post x 
What's the Answer 

(partially published) Los Angeles. Examiner ix 
The Marry—Go-Round— 

October Wedding Bells Baltimore Kews Post x 
Advice to the Lovelorn— 

Hair-Trigger Temper etc. Hlmira (N.Y.) Advertiser Inad. 
This Day in History Fort Worth (Texas) Star-Telegram X 
What Do You Know--Test 3 Baltimore News Post X as to X as to 

ane questions 
Beauty by Helen Jameson—- 

Beauty Flaws, etc. Johnstown (Pa.) Daily Tribune xX 

Listen, World! Baltimore News Post x 


Your Figure, Madame— 


Miss America, etc. etc. Baltimore News Post x 





Same 


Tillie the Toiler 
Thimble Theatre~—Popeye 
Just Kids 

Tim Tyler's Luck 

Polly and Her Pals 
Barney Google 

Bringing Up Father 
Blondie 

Little Annie Rooney 
Toots and Casper 

Radio Patrol 

Mandrake the Magician 
Krazy Kat 

Room and Board 
Inspector ade 

The Phantom 

Secret Agent X9 

Barney Baxter in the Air 
Believe It or Not 


Magazine Page for Every- 
body 


Sonny sayings 
Sunflower Street 


‘ 


ontributions Published Oct. 1 


Publication 


Washington Herald 
Chicago American 
Washington Times 
Chicago American 
Chicago American 
Washington Herald 
Washington Herald 

San Francisco Examiner 
Chicago American 
Rashington Herald 
Washington Herald 
Chicugo American 

San Francisco Examiner 
Chicago American 
Lawrence (iMass.) Eagle 
New York Journal-American 
Los Angeles Examiner 


Washington Times 


San Francisco Examiner 


Lawrence (Mass.) Eagle 


1 


8 


With 
Notice 


bes] 


[There are 13 separate contributions 
on this page sought to be covered by 


this copyright notice. ] 
Philadelphia Inquirer 


Cleveland Plain Dealer 


Xx 
x 


Without 
Notice 


Inad. 








Publication With Without 


(Oct. 13 continued) Notdce Notice 
They'll Do It ky 
“very Time Chicago American X 
Cook Coos > sea t4 
san francisco Examiner Xx 
Today's Cross-worg 
S8-Word Puzzle Baltimore News Post xX 
Etta Kett . 
South Beni Tribune Inad. 
Muggs ¢ 
S88 and Skeeter South Bend Tribune x 
Daily ¢r, : 
ly Cross Word Puzzle Chicago American x 
Bi ‘ 
1g Sister Davenport (Iowa) Democrat K 
Brick Bradford Washington Times x 
Scott's Scrapbook New Haven Register x 
The Old Home Town Davenport (Iowa) Democrat x 
Barclay on Bridge Lawrence (Muss.) Eagle Xx 
Grab Bag Lawrence (Mass.) Eagle x 
One Word Led to Another— 
A Gander at the Glamorous Baltimore iiews Post x 
What's the Answer? 
(partially published) Los Angeles Examiner x 
Good Manners—Proper Use 
of Hrs. etc. etc. Hew Haven Register x 
Advice to the Lovelorn— 
Fairfax Letters 
(partially published) . Elmira (N.Y.) Advertiser Inad. 
This Day in History Fort Worth (Texas) Star-Telegram Xx 
What Do You Know—Test 4 Baltimore News Post X as to X as to 
NS questions 


Beauty by Helen Jameson— 
Treatment for Enlarged, etc. Johnstown (Pa.) Daily Tribune X 


Listen, World! Baltimore News Post x 


Your Figure, Madame— 
Kitty Carlisle Baltimore ews Post x 


Contributions Published Oct. 14, 1938 


Publication With Without 
Notice Notice 






Jame 





Tillie the Toiler Washington Herald x 
Thimble Theater—-Popeye Chicago American X 
Just Kids Washington Times X 
Tim Tyler's back Chicago American x 
Polly and Her Pals Chicago American x 
Barney Google Washington Herald x 
Bringing Up Father Washington Herald x 
Blondie San Francisco Examiner Xx 
Little Annie Rooney Chicago American x 
Toots and Casper — Chicago American 4 
‘Washington Herald x 
Radio Patrol Washington Herald x 
Mandrake the Magician Chicago American x 
Krazy Kat San Frencisco Examiner x 
Room and Board Washington Times x 
Inspector Fade Lawrence (Mass.) Eagle x 
The Phantom New York Journal—American xX 
Secret Agent X9 Los Angeles Examiner x 
Barney Baxter in the Air Washington Times x 
Believe It or Hot San Francisco Examiner x 
Wagazine Page for Everybody Lawrence (Mass.) Eagle | Inad. 


[There are 11 separate contributions on 
this page sought to be covered by this 
copyright notice.] 

Sonny sayings Philadelphia Inquirer x 


Sunflower Street Cleveland Plain Dealer xX 








They'll Do It Every Time 
Cook Coos 

Today's Cross-word Puzzle 
Etta Kett 

Muggs and Skeeter 

Daily Cross Word Puzzle 
Big Sister 

Brick Bradford 

Scott's Scrapbook 

The Old Home Town 
Sally's Sallies 

Barclay on Bridge 

Grab Bag 


One Word Led to Another-- 
Inspector Byrnes 


What's the Answer? 
(partially published) 


The Marry-Go-Round— 
How to be Popular 


Advice to the Lovelorno-—- 
What Makes a Successful 
ldarriage 

What Do You Know--Test 5 


Beauty by Helen Jameson— 
Girls Look Funny, etc. 


Listen, World!—-Where shail 
they learn about good? 


Publication 
(Oct. U4 cont'd.) 


Chicago American 

San Francisco Examiner 
New York Journal-American 
South Bend Tribune 

South Bend Tribune 
Chicago American 
Davenport (Iowa) Democrat 
Washington Times 

lew Haven Register 
Davenport (Iowa) Democrat 
Lawrence (Mass.) Eagle 
Lawrence (Mass.) Hagle 


Lawrence (Mass.) Eagle 

Los Angeles Examiner 

Los Angeles Examiner 

New Haven Register 

Elmira (N.Y.) Advertiser 

New York Journal—American 
Johnstown (Pa.) Daily Tribune 


New York Journal-American 


With 
Notice 


x 


Xx 


Without 
Notice 


Inad. 


Inad. 





Name 





Tillie the Toiler 
Thimble Theatre—Popeye 
Just Kids 

Tim Tyler's Luck 

Polly and Her Pals 
Barney Google 
Bringing Up Father 
Blondie 

Little Annie nooney 
Toots and Casper 

Radio Patrol 

Mandrake the Magician 
Krazy Kat 

Room and Board 
Inspector Wade 

The Phantom 

Secret Agent X9 

- Barney Baxter in the Air 
Believe It or Not 


Magazine Page for Every- 
body 


Sonny sayings 
Sunflower Street 


Contributions Published Oct. 15, 1938. 


Publication 


Washington Herald 
Chicago American 
Washington Times 
Chicago American 
Chicago American 
Washington Herald 
Washington Herald 

San Francisco Lxaminer 
Chicago American 
Kashington Herald 
Washington Hereld 
Chicago American 

Gan Francisco Examiner 
Washington Times 

Lawre nice (Hass: ) Eagle 
New York Journal-American 
Los Angeles Examiner 
Washington Times 


Sen Francisco Examiner 


Lawrence (idass.) Kugle 


With 
Notice 


x 


~~ PS PS OPK OS 


Ls oo 


[There are 12 separate contributions on 
this page sought to be covered by this 


copyright notice. ] 
Philadelphia Inquirer 


Cleveland Plain Dealer 


Without 
Notice 


—_— 


Inad. 
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mey "LL Do It Every Time 








Cook Coos 

Today's Cross-word Puzzle 
Etta Kett 

Muggs and Skeeter 

Daily Cross Word Puzzle 
Brick Bradford 

Scott's Scrapbook 
Sally's Sallies 

Barclay on Bridge 

Grab Bag 

One Word Led to Another 


What's the Answer? 
(partially published) 


Good Manners—Attire for 
Buffet Supper, etc. 


Wihut Do You Know--Test 6 
Beauty by Helen Jameson 
Voices Sweet ani Low 


Listen, World! 


Publication 


nee 


(Oct. 15 cont'd, ) 
Chicago American 


San Franeisco Examiner 
Baltimore News Post 
South Bend Tribune 
South Bend Tribune 
Chicago American 
Washington Times 

New Haven Register 
Lawrence (Mass.) Eagle 
Lawrence (Mass.) Eagle 
Lawrence (Mass.) Eagle 


Baltimore News Post 
Los Angeles Examiner 
tiew Haven Register 


Baltimore News Post 


Johnstown (Pa.) Daily Tribune 


Baltimore News Post 


With 
Notice 


Xx 


X 


X as to 


GUS e 


Without 
Notice 


Inad. 


X as to 


questions 


Contributions Published Oct, 17, 1938 
Publication 


: With Without 
Ee Notice Notice 
your Individual Horoscope New York Journal-smerican X 

(for Tues. Oct. 18) 
a re ee en te os a a 
Contributions Published Oct. 18, 1938 
Your Individusl Horoscope 
(for Wednesday Oct. 19) New York Journal~American x 


Ps en re ee De el 


Contributions Published Oct. 19, 1938 


Your Individual Horoscope x 
(for Thurs. Oct. 20) New York Journal-American 
fee) Se ee ee ee en eee a 


Contributions Published Oct. 20, 1938 


Your Indivicual Horoscope : : 
(for Friday, Oct. 21) New York Journal~American 


uM a Ee 


Contributions Published Oct. 21, 1938 


Your Indivicual Horoscope 
(for Sat. Oct. 22) New York Journal-American x 


eS ES Se ee 


Contributions Published Oct. 22, 1938 


Your Individual Horoscope 
(for Sunday Oct. 23) New York Journal—American vA 


a7 
y~ | ., 


Contributions Published Oct. 23, 1938 


Your Indivicual Horoscope 
(for Mon. Oct. 24) New York Journal-émerican xX 






The above lists cove 
' AAA. er 297 separate publications of separate articles pub- 


lished as separate contri ion 
Se co 
tributions to newspapers. As before observed, the material 
3 


submitted by th intiff 
y the plaintiff appears to cover at least 423 separate contributions 


covered by separate copyright notice. ‘he newspapers in which the material 
appears &S published have been separated and cdliteoted in the office of the 
Register of Copyrights. It would be possible, of course, to have this 

collection of newspaper evidence complete, although the process of identification 
is not a simple one. There appears to be available no list of columnists——that 


is to say, a list of such writers identifying their writings with the particuler 


newspaper in which publication of this material has taken place. In obtaining 


the evidence the method pursued was to go to the Periodical Division of the 


Library of Congress, examine u likely looking newspaper, and if it contained 


King Features material, to senu to the stacks for the particular publications 
indicated by release dates on the page proof submitted by the plaiatiff—or, in 
the case of "King Features Weekly" where release dates only appear rarely, 


examine the issues of such newspaper including and subsequent to Oct. 8 and 9. 


Notes for use in pleading re King 
Features Syndicate Case 


(1) In connection with an item in Vol. 4 of "King Features Illustrated Weekly" 


to wit, "Sunday X Word Puzzle No. 724": The applicant states that this 


volume was first published on October 6, 1938, and yet in connection wita 


uZZ | e 
this item it contains a statement "Herewith find solution to Puzzle No 


terally— 
724 published last Sunday." If this information were to pe taken li 


the public 
if this were a piece of information to be actually delivered to P' 


>» auld have been to 
by virtue of publication of this material the reference would 


7 i seem that 
a word puzzle published on October 2. But obviously it woula 


,e "last Sunday” 
the puzzle referred to was one published on October 16. The s 


ay of October 23, which is the date 


would be the Sunday preceding the Sund 


of the release. [Check this up] 


(2) With respect to "Movie Star Crossword Puzzle" bearing Rekease date of 


10-16, this is accompanied by the following instruction to the printer and 


not to the public: "Following is the solution of the Movie Star Crossword 


Puzzle published a week ego." The release date for this particular solu- 
tion is given as 10-16. The correspomiing puzzle must have been published, then, 


on 10-9 or Oct. 9. If this volume had been really published on Oct. 6 
as is contended by the applicant, we should have the solution of the 
crossword pugzle published for the first time before the puzzle to which 


it is the solution was published. We should be able to establish the fact 


of publication. 





It is felt, however, that with the newspaper material already collected, 
the material submitted by the plaintiff, together with the newspapers, consti- 
tute overwhelming proof of the fact that the type of literary work submitted 
for registration as deposits is, in fact, contributions to periodicals and that 
it was published 4s such to a4 very great extent prior to action taken by the 
Copyright Office in connection with the question of its acceptance for regis— 

_tration, 

To be more specific on this point, an exumination of the above material 
shows that on the 8th and 9th of October, 1938, before any application for 
registration was received from the plaintiff, there had appeered in the nature 
of contributions in the public press 42 of the erticles in question, two of 
which strangely enough had been published with inadequate copyright notice. 

On October 10, the day on which the material was receivec from the plaintiff 
at least 43 more of these articles had been published as contributions in the 
daily press, no less than 15 of which had been publishea without adequate copy~ 
right notice—making « total of at least 85 articles published as contributions 
to periodicals on the date when the muterial was received for registration in 
the Copyright Office. | 

It further appears that on October 11 at least 42 more of these articles 
had been published as contributions in the daily press, 13 of which bore inade- 
quate copyright notice. 

From the above it follows that when this material was passed upon by the 
Examining Section of the Copyright Office on October 11, at least 137 of such 
articles had already been published as contributions in the daily press. 

On October 12 at least 43 more had been thus published, 15 of which bore 


inadequate copyright notices, ami on October 13 an additional 43 in 12 of which 






adequate copyright notice did not accompany the publication. 


It must be admitted that this office acted with dispatch in connection 


| with the handling of these cases, because the applications and material were 


received on the 10th and the action of the Copyright Office in rejecting the 
same was communicated to the plaintiffs on October 13. When that communication 
Was dispatched, at least 213 of these articles had been published as contribu- 
tions in the daily press, 57 of which had been published with inadequate copy- 
right novice and thereby relegated to the public domain. 

It is interesting to note that on the 14th of October, 38 more articles 
were published as contributions in the newspapers, 15 of which did not have 
adequate copyright notices; and on the 15th of October, 39 more were thus pub—- 
lished, 12 of which lacked the copyright notice required by law. 

It further appears that in seven publications of the Hew York Journal- 
American dated October 17 to October 23, inclusive, seven more of these articles 
were by the 23rd of October published as contributions to newspapers, no one 
of which contained the adequate copyright notice. 

Let me reiterate at this point that from the facts in evidence there can— 
not exist the slightest doubt that each and every proo? sheet of material covered 
by @ separate copyright notice in "King Features Illustrated Weekly" and "King 
Features Weekly" fulfilk its function of first bona fide publication to the 
public by being published as a contribution to the daily press within two or 
three weeks following the deposit of the material with the Copyright Office in 
connection with the application for the registration thereof as a "composite 
work." If the examination made, the results of which are mage available here, 
is any test, one can be more than certain that a certain percentage of the material 
not covered in the above list when published appeared without the adequate copy 
right notice, and hence is in the public domain. 


But what is established here-—-by virtue of the evidence afforded by the 





py the plaintiff's deposits and the corresponding newspaper publicutions—is 
that at the time final action was tuken upon these applications by the Copy- 
right Office, acting with at least reasonable dispatch—-that is, by October 4— 
of the material submitted by the plaintiff for registration on October 10, at 
least 213 of the articles, of which such material constituted the page proof, 


already existed as published contributions to periodicals and that of such 


publications at least 57 had passed into the public domain by virtue of having 


been published without e copyright notice. 


That the Material Submitted was Page Proof 


That the meterial in question is page proof is a fact which is so plainly 


rmit a denial on no reasonable ground. The 
/ 


proven as, it seems to me, to pe 
physical aspect of the Syolumes" of "King Features Illustrated Weekly" was of 
itself sufficient reasonably to establish this fact, this because of the nature 


material intended for contribution to newspacers; be- 


of the materiel itself? 


in the case of comic strips with which al 
ffixed to each article what appeared to 


cause, 1 the world is acquainted as 
, coatributions to newspapers, there Was & 


all know to be colored in a great majority of 
the plaintiff was not colored; because of information received in the Copyright 


because for the release dates 


any reasoning human being to be a release date; 
corresponding to the Sundays of the month, in the case of comic strips which we 


cases, the material submitted by 


| |Office that the physical form in which this material was presented for regis- 
tration was precisely the form in which it was sent to the newspapers for publi- 
cation as contributions to periodicals; because in some instances when the sub- 


ject matter was not comic strips both in the volumes of "King Features Illustrated 


>. weekly" and "King Features Weekly" there were definite instructions, speaking 


%, / in so many words, of the date of release; because in the case of articles not 


/ constituting comic strips, these articles were printed in newspaper column — 
| form; because, particularly in the case of "King Features Weekly", on the face 


of many of these articles there were interpolated instructions as to the form 


in which and the precise type in which certain words or lines were to be pr inted. 


The Register of Copyrights and others handling the material in the Copyright 


Office would have taken leave of their senses if they had reachea any conclusion 


other than that printed matter covering one side of a sheet only containing 


a 
printed instructions as to how part oi the material involved should be produce 


s . : s we oe) 1: € 
in print was not a preliminary printing or page proo:; finally, because, 


although each so-called "volume" bore on its title page in a manner impossible 


to escape the attention of any person picking up such volume, that the material 


enclosed therein was copyrighted in 1938 by the King Features Syndicate, never- 


theless, with one or possibly two exceptions—obviously oversights—-each indi- 


vidual article in these volumes was itself covered by a separate copyright notice. 


So much for the evidence of page proof afforded by the material submitted 
by the plaintiff for registration. This in itselz, as above iniicated, seems 
more than sufficient to prove the fact. But when, in addition to this evidence, 

we have an exact reproduction of this material in the public press in the form 


| 


of contributions to newspapers—except that in most instances the Sunday editions 





| are colored—that in a number of instances the copyright notice has been omitted; 


/ and that in still other instances only a portion of uny particular "copyrighted" 


article contained in these collections is actually republished, the matter of 
| further debuting the question of page proof calis for no further consideration. 
Yet it may not be amiss to call attention in this connection to the extremely 


significant fact that within two days after the "publication" of the page proof 


—— 


gome of it and a very material portion of it appeared in one of the great 


papers of New York City—the Journal-American which contains perhaps more conic 


strip matter than any other publication. This circumstance is material to the 
point of page proof as it is to the matter of "publication." I believe that 
this matter of alleged publication should be goue into with great care. While 
I feel that the Government has a perfectly sound case without the issue of 
spurious publication being raised, I believe that the fact that the publication 
Was spurious can probably be very easily established. I have reason to believe 
that care was texen to see to it that the alleged publication took place in a 
small town and under conditions where it would really amount to no publication 
at all. I doubt if we would find that there were five cases of sales. I be- 
lieve that it would be impossible to prove that one sale was bona fide from 
the standpoint of the Copyright Act. As I have already indicated, the interests 
of King Features as a news-providing syndicate end the newspapers themselves 
anticipating 
could not, in my opinion, tolerate real publication, dneiacbag publication in 
the newspapers which the syadicate ig intended to serve and serves. Moreover, 
I believe that it would be advisable to obtuin contracts covering King Features 
Syndicate material. This should be procured in Washington without any difficulty 
inasmuch es the Washington Herald deals largely with King Features Syndicate 
material. 

Now as to the question of sufficiency of fees. Any contribution to 4 news— 
paper which is made the subject of a special claim of copyright must be a work 
subject to copyright. Under Section 12 the deposit of copies dat the submission 
to the Copyright Office of a claim of copyright in connection with such deposit 
is made mandatory. It was obviously intended by the Act that whenever I publish 
any writing and obtain copyright thereto by publication, coupled with the affixing 


of the adequate copyright notice, I should submit an application for registration 


reof to the Copyriy zi 
oe pytaight Office. I may not submit that application, but that 


does not affec wnt4 
t my obligation under Section 12 to do so. In other words, the 


effixd ne of & j + ‘) de 
co coODyrip oti i 
; yy ight No tice to & contr pi bu ti on t Yub l ished Ln a newspaper asi 


: 9 
+Tom any copyright roti a ae Se oe 
Mtice tpreepinp—in—the-eontribittenie the newspaper itself, 


constitutes a i 
special claim of copyright in the contribution, as auch, end this 
in turn calls : ra 
Its umer Section 12 for an applicution for the registration of claim 
such case 


of convric Pee a 
+ copyright of such contribution. Section 61 provides thut in euch 


a fee of $2 is demanded—I say each such case because no one can deny that 4 
writing, whether in the nature of a book or of a contribution to a periodical, 
provided it is based on authorship and is not opposed to public policy and is 
not in the public domain, is a "work subject to copyright." 

Bhen I first took action with respect to this King Features material in 
October of 1936, their attorneys came from Hew York anc discussed the matter at | 
{ull length. They franicly admitted that the only reason why they presented the 
material in this form was in order to avoid the payment of fees. lieedless to 
pay, they also stated that they would hardly feel like stipulating to the 
fact of having made such 4 statement or to the fact itself. 

ly recollection is that in 1928 the registration fee vas increased from 
$l to §2 in the case of books--which, of course, includes contributions to 
periodicals. I believe that the records of this office will show that prior 
to the change the material submitted by King Features Syndicate amounted in fees 
to something approximating §500 a month (for the nenth of March). The amencment 
went into effect July 1, 1928 to the end of the year. The amount paid by them 
in registration fees was, roughly speaking, some ¢400.during the rest of that 


year. 





Issuvu Es 


The Kegister of Copyrights refuses to 
accept for deposit for the enrichment of the 
Library of Congress, ss provided by Sections 
13 and 59 of the Oopyright Act, page-proof 
material eimatter intended for publication end 
now actually published in newspaper form, on the 
ground that he lacks authority to accept such ma- 
terial by way of deposit in view of Sections 10, 
12, 13, 54, 59 and 62 of the Copyright Act. 
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xa The real issue raised by the Fox Fils Corporation is, with the exception 
be recorded later in this memorandum, a new onc. The contention of the Fox 
Plin Corporation is that it has cauged a certain writing to be printed in sce 
cordance with the manufacturing provisions of the Copyright Acty that it has 
published this printed matter by offering it for sale or selling it to the pab- 
lic and hag attached thereto the copyright notice required by the Acts These 
facts being established, the conclusion resched by the applicant is that the 
Register of Copyrights is bound to accept the material for registration and to 
issue « certificate of registration to the applicant. 


The soundness of the proposition depends upon the fulfillment of one very 
necessary condition, to wit, that the deposit made corresponds to the deposit 
upon the making of which the Register is in duty bound to accept the uwaterial 
for registration. The Attorney Generul has already held that the question as 
to whether a deposit made by an applicant for registration mects the require— 
ments of the Act must be determined by the Register. Thus, where the applicant 
submitted deposit claiming it to be a work of art within the meaning of the 
Act and the Register refused registration on the ground that it was not such a 
work of art, the Attorney General held in an opinion (Official Opinions of the 
Attorney General of the United Stutes, Vol. 28, pp. 557~561) that this was 6 
matter which lay within the discretion of the Register. That situation finds 
its duplication here in the sense thut the material deposited by the applicant 
does not, in the opinion of the Register, constitute material which it was ever 
contemplated in the Act should be received for registration. It goss without 
guying that it was never suggested by the Attorney General in his opinion thet | 
unreasonable or arbitrary auction by the Register could be sustained. That prin- 
ciple is fully recognized by the Regiater in this instance. He feels that his 
action in refusing to accept this material finds its authority ia the plain 
terms und obvious intent of the Act. 


That it was not the intention of Conyreay that the Register should accept 
for registration each anc any copy of material printed in accordance with the 
manufacturing clause and published with the copyright notice is sade plain by 
the provision of Section lé which provides that after the securing of copyright 
by publication with notice "there shall be promptly deposited in the Copyright 
Office or in the mail adaresved to the Register of Copyrighta, Washiagton, 
District of Columbia, two complete copies of the best edition thereof then pub- 
lished," ‘The applicant must, after such publication, meet two requirements be- 
fore the deposit accompanying the application for registration fulfills the re- 
quirements of the Act, Copies must be (1) complete and they aust be (2) copies 
of the best edition published at the time depoait ia made, What the applicant 
is endeavoring to force the Register to do is to accept twenty proof sheets of 
material printed from type set for newspaper publication of the story entitled 
"In Old Chicago." These proof sheets are assembled in paper covers stitched 
together to constitute what the applicant says is 4 book; and he applies for 
the registration of this material as a book. He does not deny that the aaterial 


ade 






subaitted is in this form because of the intention at the time the type was 
set to publish it in a newspaper; but, he says, vince 4 certain number of such 
pesos have been placed on sale and sold to the public in this form, the ma- 
terial in thia form constitutes "the best edition" becuuse it is the only "edi- 
tions" In other words, he construes the Act as attributing to the iatention of 
Congress the willingness to accept as the "best edition” of a written work ma- 
terial dn an intermediate stage of bookmaking known as page proof form. Taking 
Just so much and so much only of the Act as has been quoted up to this point, 
two things seem to be clears (1) that the provision of Section 12 providing 
for the character of the deposits does not contemplate by the use of the tern 
"complete" or of the term "best edition" saterial which ia composed of page 
proof and (2) that it was not the intention of Congress that by collectiag 
separate pages of page proof and binding it together, this should be regarded 
az e "best edition." Page proof is what is known so an intermediate process anc 
hence an incomplete process in the art of bookmaking, and the fact that 

Congress provided that the deposits of this type should be complete, makes it 
idle to argue that the legislators had in mind the assemblage of recognizably 
incomplete matter and that their provision could be voided by the transparent 


device of putting such matter between paper coverg and culling it « complete 
copy of a best edition. 


But it is not in Section 12 alone or necessarily fundamentally that the 
weakness of the applicant's argument is to be found; for Section 12 does not, 
as does Section 59, make it clear just why it is that deposits of published 
writings shall constitute a complete and best edition of such writings, Under 
the preceding Copyright Act there was required to be deposited with the Regis- 
ter of Copyrights "two copies of the copyright hook" in order that the applicant 
might secure his copyright. Under the present Act thia copyright is securee 
irrespective of whether or not he makes the deposita required by the dct. This 
is a point of fundamental importance in connection with the situation here dis- oe 
cussed. While under the former Act and preceding Copyright Acts one of the 
purposes of the requirement as to deposits was am always bas been the earich- 
mont of the Congreysiousi Library, the Smithsonian Institution or some other 
national collection belonging to the people, it none the less served, a9 already 
stated, a dauble purpose by being made one of the conditions upon which copy- 
right was secured. But under the present Act that second condition is 
élininated, and the only purpose which the requirement of the deposit now 
serves 4g the enrichaent of the Congreasional Library, And in this connection 
let it be noted at the outset that the Copyright Office is not the ultinate 
depository of such deposits. Their presence in this office is transient. Their 
ultimate destination ig the Library of Congress to the extent that all the 
great mags of material deposited with the Copyright Office ia day by day sub- 
aitted to an inspection by a committee of the Library of Congress designated 
for that purpose in order that such volumes as are required for that institution 
way be made & part of it. Let me quote from the statement of the Librarian of 
Congress before the Committee on Patents, House of Representatives, on Wednesday, 
June 6, 19068 
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"The other matter ia that of copyright deposits. The volume of these 
as how prodigious. During the last year alone the articles deposited 
exceeded 200,000 in number, A large proportion of these are of great 
value to the Library and are drayn up into it. The rest remain in 
the cellar, The accumulations in the cellar now number a million and 
& half items. Many of these would be useful in other Government li- 
braries; for instance, medicul books in the library of the Gurgeon- 
General's Office. Gome of them might be useful in exchange with other 
libraries, A few might have value in exchange with dealers. The ree 
mainder are a heavy charge upon the Government for storage and care, 
without any corresponding benefit. They ought to be returned to the 
copyright proprietors if they want them, ov, if not wanted, destroyed. 
Such dispositions ere, I believe, already within the authority of law; 
bit it is fair that they should be expressed. The bill (secs. 58 and 
59) definitely expresses them, I ask your attention to them in due 
course. They have been accepted by the conferences, and therefore by 
the interests outside of the Governaent most nearly concerned with 
their operation. But they may awaken some apprehension elsewhere be= 
cause of a quite common misunderstanding of the significance of the de- 
posit and its relation to the copyright protecticn. 


"The original purpose of such deposits was the enrichment of the Lik 
brary. This is clear from their history, both in this country and 
abroad. ‘They were mude 2 condition of securing copyright, but they hed 
no continuing relation to the copyright once secured. In England, for 
instunce, the copies required (now five) are te be for the use of the 
libraries—five libraries—-no one of which is the office of registra- 
tion for copyrights. The earliest act in this country was thet of Messe- 
chusetts, in 1783, which exacted a copy us a gift to the library of the 
University of Cembridgc, Hervard Ualversity, ‘for the uae of said uni- 
versity! which wos not the office of copyright. The earliest act pro- 
viding fcr deposit in the Library of Congress, that of 1846, provided 
that the copyright proprietor should give one copy of the book to this 
Librery, and at the same tine it provided that he should give one copy 
to the library of the Swithsonlan for the use of that library. 


"Jn 1867 the library of the Saithsonian became a part of the Library of 
Congress. The ect of 1870 provided two copies, both to be addressed to 
the Library of Congress. But by that same act of 1870 the Library of 
Congress became the office of registration for copyrights and from that 
time, aii because the fudlure to deposit not later than the date of pub- 
lication actually voided the copyright, an impression has grown up that 
the articles deposited are an integral part of the record of registra- 
tion, and have a peculiar sanctity as such, The fact of the deposit has 
been and will be an integral part of the record, and in times past this 
could most readily be proved by the copies themselves, the law providing 
neither for e certificate to the claimant admitting the receipt of the 
deposit nor an entry in the offictal record showing it. But hereafter . 
the fact of deposit will be proved by the certificate itself." 





—EE 


-L- 





An examination of Section 59 of the Act will establish at once the cor= 
recthess of this conclusion and make it perfectly clear why in Section 12 Com 
gréesd provided that of such materiel two complete copies of the best odition 
should be sent to the Copyright Office as a wy station between the publisher 
and the Library of Congress. So inatetent was Congresy upon the point that the 
Library of Oongress, and through it the people of the United States, should be- 
come Without cost to the Government the owners of two complete copies of the 
best edition of such deposits that Section 12 provides that until such de- 
posits are made, the copyright ower shall be barred from bringing iniringenent 
suit in @ Federal court; and Section 13 goes still further, for it provides 
that in default of such deposits, where the proprietor of the copyright has 
been requested by the Register of Copyrights to make them and has failed to 
comply with the request, he "shall be liable to w fine of one hundred dollars 
and to pay to the Library of Congress twice the amount of the retail price of 
the beat edition of the work, and the copyright shall become void.” 


The obvious parpose of the last quoted provision is to ingure that the 
Library of Congress be enriched by the depowits which fulfill the conditions 
set out in the phrase contained in Section 12 regarding the ceposit of eee com 
plete copies of the best edition. They are to become the property of the 
Government and people of the United States without cost to it or then, 


How, these deposits being destined to the Library of Congress, what 26 the 
precise purpose that they are intended to serve? This is nade clear by Sec. 
59. That Section reuds as follows: 


"That of the articles deposited in the copyright office uncer the pro- 
visions of the copyright laws of the United States oz of thia Act, the 
Librarian of Congress shall determing what books and other articles 
shall be transferred to the permanent collections of the Library of 
Congresé, including the law library, and whet other books or articles 
shall be pleced in the reserve collections of the Library of Congress 
for gale or exchange, or be transferred to other governmental Libraries 
in the District of Columoia for uae therein. * 


Here, then, stunds plainly revealed in the words of the Act the purpose 
which deposits shall serve, Thia, too, goea far to explain the requirement that 
the deposits shall consist of the best edition of the work published at the time 
of deposit. These deposits, ao already indicated, are for Library purposes 
fundamentally and outstandingly. Their place is not in the Copyright Office, 
uid they are not intended to form part of the records of the Copyright Office, 


In the face of these provisions, how can the filing of the page proof of 
material set up for publication cither in the form of contributions to a 
periodical or what is in common parlence recognized as a "book," serve the 
definite purposes of deposits as prescribed in the Act? It ia apparent that if 
the page proofs are acceptable in the case of contributions to newspapers, they 
must be acceptable in the case of scientific works, novels, dictionaries, encyclo= 
pedias arm every other piece of material recognized as books, Can it be cone 






that, the 

oot sot oha Nee purpose of the deposits being clearly established 
Zeiss tgiyt AY to be the enrichment of the Library of Congress, such 
= this connection x rer by placing page proof material on its shelves? 
ie that tm canlee GE 38 ae Rae in mind that all tht Section 12 requires 
posit meet the requirencnts of re re published at the time of making he de=- 
materiel required by the Act has be dee Wenlis that ctce & Beene 
Act no further deposit of gubsec on made in accordance with the terma of the 
It follows that if sequent editions can be demanded of the depositor. 
She back L40gEeONa ynaee material ueets the requirements of the act, when 
be demanded, and eases published copies of the completed work cannot 
Sections 12 and 59 : : cannot be obtained for the purposes set out in 
Micuee cates » But it is obvious that the deposit of page proof with the 

rary cannot meet those purposes. Is it to be thought that it was the in 
tention of Congress that page proof material should "be trunsferred to the pere 
manent collections of the Library of Congress" or "placed in the reserve collec~ 
tions of the Library of Congress for sele or exchange" or that either the Li- 
brary of Congress or other departmental libraries of the District of Columbda 
were intended by Section 59 to accept two copies of page proof "for use therein"? 
How vould the occasion for the aule or exchange of such page proof material by 
the Library of Congress arise? Who would want to buy the page oreof of material 
which in the course of time has crystallized into the completed book available 
to the public on the market. For what, of value, could such page proof be Xe 
changed? Why would the Library of Congress oF Suy other governmental library 
desire to have on its shelves the page proof of gaterial, the completed fora of 
hich was on the sarket? It ig obvious that one of the purposes of Seation 59 
wos to provide that the Library of Congress should be furnished with the come 
pleted book without cost to the Government. The very impermanence and defects 
of such material, considered fron the atandpoint of library collections, sould 
obviously defexut the very purposes set out dn Section 59 for which deposits are 
required. If the Act is susceptible of the iaterpretation that such material 
must be accepted in the fora of deposits, it is plain that the purposes of 


Section 59 must be definitely defeutod.s 


and in this connection o final reference may be nade to the provision in 
Section 13 that upon the refusal, ufter requeat duly made by the Register of 
Copyrights, of the copyright owner to send in two copies of the best edition, he 
shall pay to the Library of Congress "twice the amount of the retail price of 
the best edition of the work," This provision emphasiaes the fact that it is 
expected thet two copies of the best edition will be placed at the disposal of 
the Library of Congress without the expenditure of government monsy for that 
purpose, its intention is obviously to enable the Library to buy two copies of 
the best edition because the copyright owner has refused to supply them. To 
construe the words "the best edition” here used as meaning page proof would be 
simply to ignore the natural and common meaning of the words. 


The Federal courts have already taken judicial notice of the fact that the 
purpose of these deposits is the enrichment of the Library, In the case of 
Wttenthal, Inc, Ve Irving Berlin, Ince, ef ub (291 Ped. Rep. 714) the court had 
before it the question as to whether or not the deposit of copyrightable ma- 
terial with the Copyright Office two weeks before publication instead of "promptly 
after publication" as the statute provides, would affect the copyright. The 
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held that it would Hot, and said inter aldas 


R 

oH “i ne the deposit {uy to secure tw copies of "the 
a th thon? for the Library of Cougreas as a condition 
pon whe right to protect the copyright. 
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— defendant suggests thut the regiuoter will be cumbered 
with publications “hich may resain unpublivhed., That aust 
be a shight danger, for a man will seldom deposit copies 
Khich he does not publish, But even so, the library is ene 
Tiched thereby und there need be no confusion, because the 
register does not issue his certificate till he learno the 
date of publication." 


The above considerations anke it clear to the Register's mind that he is 
without authority to accept for registration material which constitutes page 
proof of @ contemplated publication. But there are other considerations which, 
if further justification for this interpretation is considered necessary, may 


be advanced, 


waite aside from the ebove, the Act contains ample and adequate provision 
as to the obligstions connected with the deposit by an applicant of contribue 
tions to newspupers. Section 12 provides that in the case of such contributions 
where special registration is requested, the applicetion shall be accompanied 
by 
cant cannot deny thet, as au satter of plain fact, the material that he sends 
in constitutes the page proof of msteriul which is to serve as a contribution 
to a newspaper. The Register ia informed by the applicant's counsel that this 
material has actually been reproduced 1a the newspapers for which it wag ine 
tended. He has been reyuested for copies of these uewspapers, The fact of 
collecting these twenty separaty sheets, each one bearing the copyright notice 
&3 is necessary 1a connection with the request for special registration in a 
periodical or newspaper umi of binding them between psper covers and calling 
them a book, cannot chunge their uature. The Register is perfectly willing, 
ani has so informed the applicant, to register this materlal once the depesit 
culled for by vection 12 of the Act has been mude. But this the applicant re= 
fuses to dow He resorts to a device not contemplated by the law and plainly in 
derogation of ita words and spirit. He seeks to change what 4a simply a collec- 
tion of separate itess of the same newapuper contribation by binding tham to= 
gether wid Galling them a book, If he is successful in his endeavor, he will 
establish the principle that it iu the duty of the Kegivter, acting in accord~ 
ance with the words and intention of Congress, to accept for registration books 
in incomplete and page proof form. The oonstruction which he places upon the 
law would obviously defeat the fundamental purpose which the systea of deposits 
noW sérves under the Act and would ~ |. in the opinion of the Register, de- 
feat the plain intent of the various provisions of the Act to which attention 
has been called and particularly the intent to enrich the Library of Congress 


as plainly reflected in Section 59, 


copies of the newspaper in which the contribution is printed, The appli- 
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question of the Register's obligation to accept page proof as 4 de~ 

8 not a new one. On November 3, 1906, the Acting Attorney General od- 
ed a letter to the President in which he stated that "two copies of very 
ferent proof sheets stitched together with a cover title, but no regular 
tle page® did not constitute the "copies of such copyright book" as under 
preceding Copyright Act had to be placed on file with the Copyright Office 
in order to secure copyright. Under Section 4956 of the Revised Statutes, the 
Jaw then in force, the requirements were, as stated by the Attorney General, 
that "two copies of such copyright book" were to be deposited to have the 
effect sot out ebove. It will be noted that under the previous law there was 
no qualification specified in the lan, us there ic in the present Act, that the 
books should be "copies of the bost edition." Yet in construing the prior lew 
which did not voice this qualification, the Attorney General was of the 
opinion that the Register of Copyrights was not authorized to register such 
proof sheets. One result of the opinion was, as is apgarent, that the dis 
cretion to refuse to register the material lay with the Register of Copyrights. 
It may be added that under the law in question there was no provision corres- 
ponding to Section 10 of the present Act, the effect of which was to prohibit 
registration by the Register in case the provisions of the Act were not com= 
plied with 


In an opiaion rendered with respect to the pregent Act by the Assistant 
Attorney Generel (Official Opinions of the Attorney General of the United States, 
Vole 28, ppe 557-561) the question of the meaning of the term "a work of art® 
was one of the issues of the case. lie said, inter alias 


"furthermore, the weaning of this expression, and its applica= 
tion to a particular work, does not present 4 question of law 
but oue of fact, and is not, therefore, one for decision by m6. 
The phrase appears to be a new one in the copyright statutes, 
ami experts would doubtless often differ as to its application; 
und the register of copyrights must, therefore, when application 
for registration is sade, determine for himself the question 
whether the work presented is one of art, but in so doing he 

can not, of course, act arbitrarily and without good reason, 


"Y therefore answer both questions propounded in the affirnutive, 
provided the puintiug with reference to which the application 

is made is 'a work of art’; but. whether or not it is such a work 
is a question for the register of copyrights." 


It would seem to follow from the above that it is the view of the Attorney 
General, as expressed in these cases, that whether registration shall or shall 
not be made both umier the old law and under the present Act, depends upon the 
Giseretion of the Register-—in the one case, as to whether or not proof sheets 
of a book constitute the copy of the book required for registration under the 
old lew, and in the other, whether or not an alleged "work of art" ia naterial 
which can béSregistered under the precent Act. This, of course, provided that 
there ia a real exercise of discretion end a complete absence of arbitrary 


action. 






If such discretion is vested in the Register under the present Act, it 
seem necessarily to follow that the discretion as to whether or not 
atration should be granted dogs not lie with the courts, for the above 
asons, St ia not clear to mo that an action for mandamus in the present 

case would succeed, 


CLB:GC 


2-9-38 ; G 


- mae pet to me. The Register has already informed counsel that 
; me a will ng to register this material if it is presented in such 
orm that it can be registered. In other words, he has been told that a cer- 
tificate of registration will issue just 4s soon us we receive the two news- 
paper copies of the meterial that the law requires be sent in the circumstances. 
On what theory could objection be made to this offer? It is true that in this 
ea wi be well argued that copyright has already been secured 
Fania 5 : notice, poe &8 has already been pointed out and is per~ 
a oe y Uke question of obtuining copyright by publication with notice 
8 one thing and the question as to whether or not the office can accept a de- 
posit of a certain nature is another. The second does not by any manner of 
means depend upon the first. Take this case—-these people say that this ma- 
verial in page prooi was published on such and such a date. They say that be- 
cause it was so published it must be accepted for registration. We say "No, 
we cannot accept it for registration because it is not the form in which the 
law provides that deposits of this kind of material be made. Once you make de- 
posits in that form, we will register the material published and we will give 
as the date of publication the dute on which you state in your application 
that these books were published." There is nothing that I know of in the law 
that makes it obligatory on the Kegister of Copyrights to record as the date 
of publication the date on which a given deposit was published. That, of course, 
is the ordinary rule, bui take the following case: aA publisher publishes for 
the first time 4 very cheap edition of the thrilling mystery story entitled 
"Oh My." Copyright notice und everything else are right there. Everything is 
all right in that respect. quick sales are made ami he gets out a third edi- 
tion which, unlike the first cheep edition, is well bound and sells for $2.50. 
About that time the Copyright Orfice awakes to the fact that there is such a 
book and that no attempt has been mace to deposit it with the Copyright Office 
when it was first published. I write to Messrs. Smith, Smith and Co., publishers, 
and cali their attention to the book anda ask for a couple of copies and they 
send me 4 couple of cheap copies. 1 send them right back again and say 
"No. Under Sec. 13 the office is entitled to the best edition. Seni me the 
best edition." They read Sec. 15 anid semi the best edition. It is received 
here together with en epplication for registration. Will anyboay venture to 
suggest that in giving the date of publication of the work--the date when copy- 
right was secured—that thet date will not be the date of the cheap edition? 
So there, of course, we will have 4 situation of a deposit which did not bear 
the date of the recording of the copyright in the register. 


How to revert to Fox Film Corporution. We tell counsel that we refuse to 
take the material first sent for deposit. He says that the material has ful- 
filled its function which is its publication in the newspapers. How can he re- 
fuse now sending us the newspapers on the basis thut their being sent in as de- 
posits will in any way affect his copyright? If the copyright was secured by 
the publication of the page proof, it was secured am cannot be affected. if 
it Was not secured by publication of the page proof, that situation could not 
be cured or hurt by the acceptance of the newspaper copies. Ir he wants a cer- 
tificate, he knows how he can get it and the recording to be done would be the 
recording as of the exact date of the securing of the copyright. We do not 
deny that copyright was secured under the circumstances. 
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Attention may be called to the fact that it has been the practice of 
the Copyright Office for u number of years to accept for registration what 
amounts to the page prool of cartoons which wore asseubled by syndleates 
wii then gant cut in this form to hundreds of newspnpera all over the country 
Who from these proofs might select what they wanted for publication. I bee 
lieve it advisable to muntion this at this tine because if mention thereto 
is suddenly made an argument, a completo familiarity with that form of 
practice coupled sith a full and clear appreciation of the difference between 
the two types of cases, is necessary in order to avoid possible confusion or 
erroneous impression being created in the mind of the court. 


fT will deal with the type of material registered under the foruer 
practice of the Copyright Office. It is no longer so reglatered, because 
aver a year ago 1 refused to accept it. The people asking thia registration 
were the King Festures Syndicate. that they sought to do in the case brought 
to my attention and whet they apparently had been doing for years was to 
assesble on what were obviously prool sheets a large collection of the car- 
toons with which we have ol) become familiar through the dudly press, such 26 
"Tillie The Toiler," "Skippy," "Tin Tyler's Luck," ete, These proof sheets 
were bound together anc sent, as above stated, in this form to the newspapers 
all over the country by tho ayndicate. They were likewise bound together 
between covers much as in the cage of "In Old Chicago,” entitled "King 
Features Illustrated Weekly.” In this fors they were sent to thie office 
accompanied, as I recollect, by an affidavit that a sele thereof, or two sales, 
had been sade by some book stall in dew York City. 


The cage on which i took action refusing reglotration was entitled “Ling 
Features Illustrated Weekly, Volume 1," The proof sheets contained some 149 
different cartoons, Application was made for the registration of this volume 
as & book, the epplication being accompanied by a fes of $2.00. 


Registration was refused on the following groundss 


First, there waz no publication within the moaning of the Copyright Act 
auvolved in the process of sending these prool shexts to publishers in order 
that they aight look then over and select what would actually appear in the 
public preas. In other words, it wa felt hore that that process of distri- 
bution was not a making available of the material to the public which the law 
contemplates ay essential te publication for the purposea of acquiring copy- 
right protection. 


Second, it was felt thet the binding of this page proof together and the 
selling of a copy thereof at a Nev York book stall, or perhaps two copies, ws 
a colorable publicntion, the ourpose of xhich became at once plain, and wae 
unhesitatingly sdmitted to be such purpose by counsel for King Features, 
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Thing, en application feu of $2.00 in required by the Copyright Act 

in the case of separate contributions to nenspayera, just as in the case 

of @ book, What was sought to be done hore wis to heve the Copyright Office 
accept uni register some 150 different contributions to newspapers, for 
Which application feea in the sum of $260 should have beon paid under the 
law as the office understood it. Counsel aimitted with the utmost frankness 
and freedom that the only purpose of aubmitting thio auterial in this fora 


| Ona making the contention oi publication in thia way wie to avoid the pure 


pose of paying 2.00 pez newspaper contribution under the conditions plainly 
appearing from 4 roping of Section 12 of the Act. 


Fourth, my recolicction is that the fact that the material was page 
proof Wie not treated as a point of outstanding importance for the purposes 
oF the action taken in the King Features case, because the office was so 
gure of its pointe of (A) no publication, (B) colorable publication end (C) 
complete fuilure of the applicants to pay the fees required by law that the 
matter of page proof seems to sink into insignificance. 


in the present caso of "In Old Chicago" we are not, of course, confronted 
with the question as to whether providing newspapers with page eroof of the 
various chuptera of “In Old Chicago" constituted publication, for the Puct 
is that the applicant for registration ia thiu ease sets out very specitically 
that many copies have beon sold or wade available to the oublic, ant theretore, 
this office is not in a strony position to contend that publication was 
ecolorable. Here, in a word, the tw features which churacterlae the King 
Features case are absents i.e., (A) “publication” hy sending proof sheets to 
editors of newspapers aud (B) publication by an obviously colorable sale. 
But there lg a third inportent feature—perhaps aa importent as any which 
arose in the King Features case ani ia not present hereto eit, that whereas 
in that case the fundamental purpose of registration was to avoid paying 
$2.00 for each separate contribution, that cave does not hola here, for the 
view cf the office is that in o continued story like “In Old Chicago” a 
separate feu of 22.00 cannot be clalaed for each separate chapters 


As opposed to the King Poutures caae, we have the following aspects of 
the case of "In Old Chicago": 


The issue in this case ie siaple. The applicant cleime in effect that 
he has the right to prepare uuterial for newspaper publication and in the 
fora in which it 16 prepared for such publication, to wit, in page proof form 
or eo form corresponding da all practical respects thereto, to publish the sane 
with adequate copyright notice, assemble the separate pages oP proof togetacr, 
call the result a book, deposit two copies of the so-called book in the Copy= — 
right Office togetuer with the fee required in the case of & book, and that 
the Hegieter of Copyrights must register the same, Without affiruing or deny= 
ing the legal effect of the pullication with notice, insofar as 4% may or aay 
not result in the securing of copyright by these means, the precise grounds 
on wuich registration is rejected are (A) if the publication do a book, it is 
not acceptable as a book because it is in page proof, and (8) that quite dis~ 






-not from its inherent fact as page proof, the deposit does not meet with 
me apeciiic requirement of the dct that it 4s the newspaper contoining the 
contribution which is required by way of deposit by Section le of the Actes 

4 favorite contention “iret made in this office by counsel for Fox Film was 
that, admitting it to be page proof, it was none the less the beet edition 
because at the time of the ipplicution it was the only edition of the ma- 
terial. This argument has been thoroughly exploded by discovery of the fact 
that ten cays before application waa made for the ragiotration of this 
waterial, it had been published in newspaper forme 


The fullowing facts may be of interests In Lecember of 1936, applice- 
tion nas made by Fox Film Corporation for the registration of a story called 
"Lioyds of London" by Peter 5. Kyne. This was accompanied by deposits of 
precisely the same nature ag accanpanied the applicztion in the exge of "In 
Qlé Chicago." hile thore were certain defecta in the notice in this case 
to which the attention of counsel for Fox Film had been onlied, uevertheless 
registration wes refused on the sane grounds on which it was refaged in the 
instance of "In Old Chicago." It is believed that the corresgomience in this 
case should be made available to you for reasons which will appear from a 
perusal of the correspondence {tself. 


Six months after the refusal of the office te register in the case of 
"Lioyds of Lomion,® there cane a sinilar applicetion from the vase source in 
the case of the "Slave Ghip" by Gouvemneur Morris which reached the office on 
Bay 28. Upon receipt of this application, the Corporaticn's counsel me in- 
formed that the case seened to be on all fours with that of "Lloyds ef Lonnon® 
and the views of counsel on the point requested ware never given. Registra 
ticn was sot made and counsel was inutructec to bring suit for nandamis at 
that time. But these instructions were apperently withdrawn, Then six gonths 
later came the application Zor registration of "In Gld Chicago.® 


I anderstand that the claim ia going to be sade that this aaterial in 
"In Gld Chicago" does not constitute proof sheets. It any be worth your 
while to compave it with the material cubmitted in the ease of "Lloyds of 
Londen" particularly, and the "Slave Ship." "Lioyds of Lomion® was go 
otvicusly uncorrected proo? that no one Gan mistake it, It is for this 
reagou that e conparisya of “Lloyds of Lomion® with the "Slave Ship” and "In 
Old Chicago” may be of daterest. The mechanics! technique in all three 
cocuments appesrs to be the aie. 


Register of Copyrights 
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This is to seat the objection that all the deposits do not enrich 
the Library in connection with the contention that the purpose of deposits 
is such enrichment, It is true that not all deposits of written matter 
received in the Copyright Office are taken over by the Library; that every 
item deposited does not in fact enrich the Library. Congress, of course, 
knew this; but, in providing that the deposit should (except in the case 
of contributions to periodicals) consist of complete copies of the best 
edition, announced its intention that of all the material the Library 
might teke over, the Librarian should be furnished without cost, two 


complete copies of the best edition thereof, 


The subject matter subwitted for registration consists of a 
proof sheet of original drawings of coule strips by the xell-knowi 
cariccalst, Fait Olsney. 

These stripe are composed of a series of four or five pha~ 
teriel illustrations in seperate panels each contalning explanatory 
printed setter. Socetiuss these Lliusbrations are introdaesd by an 
adcitional panel containing nothing but eesiiwenieg text. In each strip 
one of the paicis coutainse figures representing the <enth and the day 
of the sonth on rhich, creeusabliy, nesagsper publicstien is to taka places 
fhe sieaature of the artict is on the last picture of each atrip. Sach 
etrip, az reproduced om the proc sheets, coctains the eoprright notice 
fc¥ (in a circle) 1956 by Halt Vioney Untorprines Serld kights Reserved. 

The orlsinel drewiags ere sent to the King Peatures Syndicate 
inte, Under an agreszent beleecn the artiat and the Syndicate by the tems 
of which ths Syacicate makes up the proofs end subuite then to a large 
number of nuvapapers to this atte de acibits way anctdll "zn 


other words the Syndicate is the agent of the artist for the purposes of 
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neawsspapar publication. 


It in coauon knosledge that these cowie strips ap,ear daily in 


tundreds of newspapers in the country. It ie counon xnowledge that they 


are contributions to these papers just as is other material secapted by 


the editers from onteide sources. But it is contended thet they "are not 


wee 


“ # # to be regarded as contributions to 4 variodical as rexerred to ia 


a] 


d, aS such, to be registered by deposit 


Sectioa L2 of the Copyright Act, 4 


of a couplete copy of the issue of the periodical in ehich the same 


appeared. * 


fo suggestion iz sade on behsif of the aprlicant ag to what the 


eeterisl declared not to be a contribution to the newspaper realiy ise 


Thetis; ac-ebteupt, hak been aade to clapalfy this saterial although ite 


ae , nad if af ‘ P a ae sLtaa 


~ 


/ 


mp D J 


character ae a powspaper contribution is denied, It is, however, ssid? 
"Before they sppear in newspapers (seriodiesis) they are actually published 


by Faltf Disuey Mterprises in the form in which the deposit was nade. 


Thair subsequent appearance is sot an original publication but zerely & 


reprintinge® 
Fren the two paaeayes Last quoted the followingpropesitions say 


be deduced: 





- 





(8) Tho materiel onbaitted for registration is not a contribution to 
% perlodicnl, 

im) Phe offering of this patertal to several hundred nanspapers for 
newspaper publication ie of Lisulf yublication. 

With rescect to proporition (Aj: fhe saberial mbsiboed is 4 Singles 
large size proof sheet on stich there are ascosbled aix proofa of gix saperate 
conic strips sith s view te their deparats newapager RESETS OG Reperake 
and dictinct dates. This fact is admitted on all hands. Phe depacit of 
proc shecte of nateriai subiishedefer intended te be publiched in a pericdicsl 
or periodicals is an insufficient basis on shich to authorise the issuange of a 
certificste of registration. @hero, as bere,--aui thie fact reaeins uncontte= 
@Leted and inererpable-the iatentioa de te publish material ia « pericdical 
Section £ 1o of the Act declares in language too plain te require any effert 
at Loterpretetion, that the deposit stall tule the fora of fone copy of the issue 


or iasmer containing eech contribution. *® 
It Le not really this eheet of proows that is rought to be copyrighted. 


It is the seperate conle stripa. Thie Tact is apparent fron the appearance of 


the shect itself. Of itvelf it constitutes a compilation of iliustretive and 


ee | CY 





ok 


printed matter. As a compilation it calls for a copyright notice containing ths 


word "Copyright" or "Copr.,” the year date of publication and the nane of the 


Corpright coner. There is no such nobics, Conceding the shoot in fis ossence 


; 
; 
) 


to be corprixhteble, it vould not be reggsterable for fault of the adequate 
+ ; 


copyright notice. The absence of Intention to copyright tha sheesh as a book is \ 













further ap,arsat froa the fact that the proof of each ceparate strip bears its 


own copyright notice. 


The saberisl subaitted is not & coubribution fo @ perdocieal only in 


the sence that in ite present fore Lt does 20% ooustisube sueh contrioutions 


because it is a proof, and beewse Lt represents on assemblage of the material 


intended for nexepaper publicstiou.e That, in ihiy sense, it ia not such & | 
contribution ip so way supports the argusont tor registration; for it is the 
eplrlt and the ssndate of the Copyright cb to weeept for registration books or 


pointed esterlal oaly fo the fore tn hla they ese subaittad to the public: 


1m eatin ss hr tm ow ce he 


’ ae, : ae” 0 Be 
3 
a Ms * ei 4 a . oe agi : . * el - = 
i f wi _ 7 74 7" 2 ; = ‘ ree es are 2 : oe re 4 eC : mes, 
¢ . wat ONS but | 580 5G LUNG Were. OF nerseG @RiLLere | no & ° OF sone 
: : a ae ae Mew peices Ie eke Cea ig is aa stn Ai] Bae 5 
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It rowld pean that ib would be s pretty sound conclueion of first 
impression that the receipt of the proofs by the editers rould not constitute 
a publieation. I should hesitate to conclude that the page proof of # story or 
beok sent to an editor, or fifty editors, for his or their ican and 
which lacked any or the adequate eopyright setice sould constitute a dedication 
through ,ublieation ef the serk in question te the public. But, if we abandon 
first ene a and turn te the act, the queation of Publiestion sees to be 
pleinly defined end es definitely settled. The “date of publieation® says 
Artlele C2 "whell,in the cage of a work of which copies are reproduced for sale 
er distribstion, be held te be the earileat cate when caples of the first 
authorised edition were placed on ta BGlu, oF eelghats alatributed by the 
proprieter of the copyright or under Lis mupiartts +H He 

If a typewritten copy of a book intended to be brought te the ‘th 
oi the public for the first thaw in pe for is published when sent to one 

tae @hewe eurnites Lt servech, Larve ; (> we 


apeiron vntar bo at anata | 
oly 7) at wi — 


— ee 
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gesonstrate the innate fallacy of the presise. The very use of the word 


As : “F Pre . one E eo . 
“edition” connotes a colug out to the 


public--not to a group of threa, thirty 


ab gas hnoac ng ee) ei “7 ; ey. 4 ‘ “we at . 4 
or saree ALGGTen Bn; Suc Lhe connotation is sc exacting that when sn 


a2 3 MN te omit ewwbhaler swt, 4 ¢ m £ " 
edition” is privately printed it is known as ¢ *>rivate edition.*. The tem 


"public edition" is rarely if evar used or heurde 





The purpese of these cartoons is to amuse the public when published. 


in the newspapers. 


The purpose of the proof sheets is to make such diversion 


er 


available to the public through the-peblisaties-ia-the the medium of publication 


in the newspapers. It is not to amuse the editors. These proof sheets are not 


—- 


Oe 


— - — > = creer me 


sold to or placed on sale with the editors. They are distributed to the editors 
in order that they mey make their ovn selections of the material which they 
wish to publish. But this distribution is ae ke public distribution.® 
And it is selling, placing on sale, or publicly distributed copyrightable material 
which constitutes publication in the words of the statute. 

I? the above reasoning is correct, three conclusions follows (1) the 
material sought to be copyrighted consists of esither (a) the proof sheets on/ LRA 


comic strips» If proof sheets, the material is not copyrightable for it has not been 
published in accordence with the terns of the statute; nor does it bear the proper 
copyright notices If the conic strips,44 they cannot be registered in their 
present form. In neither case has the publication required by the Act occurred, 
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THREES BAYS OF FUTTING THIS QUESTION 


I. 


Dees the furnishing of copyrightable material constitute a 
publication thereof when it is furnished to a limited class who may 
subject such material to a limited use only—its publication in the 
newspapers——and when the sole purpose of the author in furnishing the 
limited class with the material in question was its publication 
through the medium of the press? 


II. 


Does the furniching of material with the sole purpose of 
bringing it to the attention of the public through publication in the 
newspapers, to a limited class (newspaper owners) who may make of 
such material only s lixited use, to wit, the publication thereof 
in their newspapers, constitute a publication of such material? 


Til. 


Does the furnishing of a lixited nunber of persons belonging 
to a limited class (newspaper owners) with material of which they may 
make a limited use only--the publication of such material through 
their newspapers--constitute a oublication of such material when the 
avowed purpose of furnishing such material was ite publication in 
the daily press? 


1. 


2. 


36 


Ae 


De 


6. 
7. 


Suggestions 4s to Partial Draft of Answer to 
Complaint in the King Features Case 


The defendant * * * * * * 

Admits paragraphs 1 to 4. 

Answering paragraph 5, denies that the copies of Vols. I, II, III, IV and V 
of "King Features Illustrated Weekly" were published on October 6, 1938, as 
composite works within the weaning of the Copyright Act, and denies that they 
constitute composite works within the meaning of the Copyright Act. 

Answering paragraph 6, denies that on October 6, 1938, the material described 
entitled "King Features Weekly" was published as, or is a composite work with- 
in the meaning of the Copyright Act; and denies that on such date copies there=- 
of were offered for sale or actually sold within the meaning of the Act. 

Answering paragraph 7, denies that, for the purposes and effects of the Copy- 
right Act, said volumes were on October 7 at any time publicly exhibited, ex- 
posed and offered to the public for resale by the purchasers thereof, | 

Answering paragraph 8, admits that, except for the deletions of Section 12 
as indicated by the asterisks which appear in that section as quoted by the 


plaintiff, Section 12 is correctly quoted; but avers that the deletion in the 





quotation of such section indicated by the asterisks immediately following the 
clause "Section 15 of this Act;" constitutes on the part of the plaintiff a 
failure to include in Section 12, as quoted by him, a specific provision of the 
Copyright Act on which, as the plaintiff has been repeatedly informed by the 
defendant, refusal to register the material hereinbefore described under the 
title "King Features Illustrated Weekly" and "King Features Weekly," as regis- 
tration thereof was applied for by the plaintiff, is based, 

Answering paragraph 9, admits the contents thereof, 

Answering paragraph 10, neither admits nor denies that the copies of the 
material have been produced in compliance with the requirements of Section 15 


of the Copyright Act and puts the plaintiff to his proof. 


Answering paragraph 11, denies that the material deposited in the mail on 
October 8, 1938, addressed to the Register of Copyrights, Washington, D. Os, 
was deposited pursuant to Section 12 of the Copyright Act; denies that the 





9 


10. 


13. 
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material so deposited constituted the "best edition" of the work in question, 
and denies that it was then published as a composite work within the meaning 
of the Copyright Act. 

Answering paragraph 12, denies that on October 8 the plaintiff duly applied 
for registration of its claims to copyright in said material. 

Answering paragraph 13, admits that the applications for registration of 
the material in question were rejected and that the plaintiff was notified of 
such rejection by Copyright Office letter of October 13, 1938, but avers that 
in said letter are incorporated by reference Copyright Office letters of 
February 2%, May 12, and May 27, all of 1938, photostatic copies of which 


letters ere annexed hereto and made part hereof and entitled exhibits 





Answering paragraph 14, denies that the plaintiff, with respect to the ma~ 
terial characterized by him as Vols. I, II, III, IV and V of "King Features 
Dlustrated Weekly" and as to the material described by him as a composite work 
entitled "King Features Weekly," has complied with Sections 9, 12, 18, 19 and 
61 of the Copyright Act; and denies that he has complied with the rules and 
regulations promulgated thereunder in respect to registration of claims of 
copyright. 

Answering paragraph 15, denies that the plaintiff is entitled to the regis- 
tration of the material in question under Section 10 or to obtain certificates 
of registration under Section 55 of the statutes on the contrary, alleges that 
the defendant has no authority under the statute to make registration thereof 
or issue certificate of registration thereon, 

Answering paragraph 16, denies that in rejecting the applications for 
registration and in refusing to register and issue certificates of registra- 
tion thereof, the defendant has acted arbitrarily, unwarrantably or in a 
manner contrary to the provisions of the copyright daa and in so denying 
the defendant 








Quotes the following excerpts from the Copyright Act, and from the Rules 


and Regulations of the Copyright Office 


(a) 


(b) 


(c) 


(a) 


Section 9: 


"That any person entitled thereto by this Act may secure copy- 
right for his work by publication thereof with the notice of 
copyright required by this Act; and such notice shall be af- 
fixed to each copy thereof published or offered for sale in 


the United States by authority of the copyright proprietor 
# % HM 


Section 103 


"That such person may obtain registration of his claim to copy- 
right by complying with the provisions of this Act, including 
the deposit of copies, and upon such compliance the register 

of copyrights shall issue to him the certificate provided for 
in section fifty-five of this Act." 


Section 123 


"That after copyright hss been secured by publication of the 
work with the notice of copyright as provided in section nine 
of this Act, there shall be promptly deposited in the copyright 
office or in the mail addressed to the register of copyrights, 
Washington, District of Columbia, two complete copies of the 
best edition thereof then published * * * which copies or copy, 
if the work be a book or ,cricdical, shall have been produced 
in accordance with the manufacturing provisions specified in 
section fifteen of this Acts; or if such work be a contribution 
to a periodical, for which contribution special registration 
is requested, one copy of the issue or issues containing such 
contribution * * * such copies or copy * * * to be accompanied 
in each case by a claim of copyright. No action or proceeding 
shall be maintained for infringement of copyright in any work 
until the provisions of this Act with respect to the deposit 
of copies and registration of such work shall have been complied 
with." 


Section 13s 


"That should the copies called for by section twelve of this Act 
not be promptly deposited as herein provided, the register of 
copyrights may at any time after the publication of the work, 
upon ectual notice, require the proprietor of the copyright to 
deposit them, and after the said demand shall have been made, 

in default of the deposit of copies of the work within three 
months from any part of the United States, except an outlying 
territorial possession of the United States, or within six 
months from any outlying territorial possession of the United 
States, or from any foreign country, the proprietor of the copy- 
right shall be liable to a fine of one hundred dollars and to 
pay to the Library of Congress twice the amount of the retail 
price of the best edition of the work, and the copyright shall 
become void," 


(e) Section 18: 


"That the notice of copyright required by section nine of 
this act shall consist either of the word ‘Copyright’ or the 
abbreviation 'Copr.,'! accompanied by the name of the copy- 
right proprietor, and if the work be a printed literary, 
musical, or dramatic work, the notice shall include also the 
year in which the copyright was secured by publication * * *," 





(f) Section 193 


"That the notice of copyright shall be applied, in the case 
of a book or other printed publication, upon its title-page 
or the page immediately following, or if a periodical either 
upon the title-page or upon the first page of text of each 
separate number or under the title heading, or if a musical 
work either upon its title-page or the first page of musics 
Provided, That one notice of copyright in each volume or in 
each number of a newspaper or periodical published shall 
suffice." 


Section 233 


~~ 


(g 


"That the copyright secured by this Act shall endure for twenty- 
eight years from the date of first publication * * * Provided 

* * * [that renewal of such copyright may be acquired under 

the conditions prescribed in said section] and provided further, 
That in default of the registration of such application for re= 
newal and extension, copyright in any work shall determine at 
the expiration of twenty-eight years from first publication." 


(h) Section 53: 


"Thet, subject to the approval of the Librarian of Congress, 
the register of copyrights shall be authorized to make rules 
and regulations for the registration of claims to copyright as 
provided by this Act." 


| By authority of Section 53 there have been made the "Rules and Regulations 
for the Registration of Claims to Copyright," otherwise known as "Copyright Office 
| Bulletin No. 15." At the time of, and long prior to the making of the applica- 
tions for registrations of claims of copyright in connection with the material 
entitled "King Features Illustrated Weekly" and "King Features Weekly” in the 
/ complaint and the rejection of such applications by the defendant, Rule 39 of 


/ 
/ such "Rules and Regulations" entitled "Contributions to Periodicals (Form A5)" 


/ 


| provided as follows: 


| 
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"39, If special registration is requested for any eines 
tion to a periodical, one complete copy of the number a 
periodical in which the contribution appears should be de- 


posited promptly after publication. 


lipping or 
"The entire copy should be sents sending a mere c 

page coubhdhing the contribution does not comply with the 
statute.” (pp. 16 and 17, Washington Govt. Printing Office, 


1927). 


Rule 33 of the above "Rules and Regulations" in force and effect as above 


stated entitled "Application Forms" reads in part as follows: 


"33. The Copyright Office has issued the following cy geht 
forms, which will be furnished on request, and should be use 
when applying for copyright registrations 


"Al. New book printed and published for the first time in the 
United States; also United States edition of English book. 


HHH HK HHH 


"A5. Contribution to a newspaper or periodical.” (pp. 13 and 
14 ibid)." 


Application forms Al and A5 are hereto attached and made a part of this 


answer, 


(4) 


Section 543 


"That the register of copyrights shall provide and keep such 
record books in the copyright office as are required to carry 
out the provisions of this Act, and whenever deposit has been 
made in the copyright office of a copy of any work under the 
provisions of this Act he shall make entry thereof,® 


Section 553 


"That in the case of each entry the person recorded as the 
claimant of the copyright shall be entitled to a certificate 
of registration under seal of the copyright office, to contain 
* * ® the date of publication if the work has been reproduced 
in copies for sale * * #," 


Section 59 of the Copyright Act provides 


"That of the articles deposited in the copyright office under 
the provisions of the copyright laws of the United States or 
of this Act, the Librarian of Congress shall determine what 
books and other articles shall be transferred to the permanent 
collections of the Library of Congress, including the law 
library, and what other books or articles shall be placed in 
the reserve collections of the Library of Congress for sale or 
exchange, or be transferred to other governmental libraries in 
the District of Columbia for use therein," 


(1) Section 61s 





"That the register of copyrights shall receive, and the per- 
sons to whom the services designated are rendered shall pay, 
the following fees: For the registration of any work subject 
to copyright, deposited under the provisions of this Act, $2, 
which sum is to include a certificate of registration under 
seal * + #," 


(m) Section 62: 


"That in the interpretation and construction of this Act ‘the 
date of publication’ shall in the case of a work of which 
copies are reproduced for sale or distribution be held to be 
the earliest date when copies of the first authorized edition 
were placed on sale, sold, or publicly distributed by the pro- 
prietor of the copyright or under his authority * * *." 


SECOND 
Further denying the cherge of arbitrary action, the defendant states that the 


material contained in what the plaintiff designates as "Volumes I, II, III, IV 

and V of composite work entitled 'King Features Illustrated Weekly'" is a col- 
| lection of preliminary or proof prints of various well-known comic strips and A 
| aha matter published both daily and weekly in the newspapers of the United 

States. This materiel is printed on separate, unnumbered sheets of paper twenty- 
hour inches in length by eighteen inches in breadth, the printing appearing on 
one side only of each such sheet of paper. The number of comic strips on the 
face of each such sheet varies from one or two to six per page. Each such sepa- 
rate comic strip (with two exceptions) contains the copyright notice "Copr. 1938 
King Features Syndicate, Inc. World Rights Reserved," or "Copyright, King 
Features Syndicate, Inc." Each such comic strip contains in figures instructions 
to newspaper editors or publishers constituting the date on which the material 
is to be released in the newspapers by such editor or publisher, 

Volume I of "King Features Illustrated Weekly" contains 104 such comic 
strips, each (with one exception) bearing a separate copyright notice and con= 


taining release dates as follows: 


Alma Archer 1. "A Lady's Honework® ee 
2. "A Horse You Can Ride® 
3e "People Do Too Mach Analysing" 
4» "Koee-tligh to a Character" 
5. "Detour from Rats® 
6 "Your Job as a Wife" 
7» "ake-Up Your Zyea for Glesor" 





in the aaterial sent to the printer in this instance e mistake was sade as 
appears from the last tro pages in this compilation. The article “Make-Up Your fyes 
for Glamor" is composed of teo pages, but before the two pages—that is, the cosplete 
sontribution--is inserted in this collection the first page only. In other WOTGE, ve 
have & duplication here of the first page of thia article. 


The so-called five volumes of "King Features’Illustrated Weekly" and the/ 
/ \ /| 
one volume of mKihg Features Weekly" are attached hereto and made a part of/ | 


this answer. 


THIRD 
Further denying the charge of arbitrary or unauthorized action, the de- 
fendant states: 

- On October 10, 1938, both the applications and material were received in 
the Copyright Office, the applications being A-l applications, and the ma- 
terial, registration of claim of copyright in which was sought, being de- 
scribed as composite works. On October 11, 1938, the application and material 
were examined in the Examining Section of the Copyright Office, duly passed 
upon and rejection recommended, the reason given by the examiner being that 
the material in question consisted of "proof copies." In accordance with 
the practice of the Copyright Office, the file containing the rejections of 
the above material was submitted to the Chairman of the Revisory Board who 
concurred in the action recommended. On October 13 the letter of rejection 
was despatched, and the plaintiff informed that in accordance with action 
already taken by the Copyright Office in connection with prior applications 
for registration of similar material and communicated to the plaintiff in its 
letters of February 26, May 12 and May 27 of 1938, the present applications 
were rejected. 

Because of the information conveyed to the plaintiff in the aforesaid 
three letters, no memorandum or written record of the findings of fact and 





law of the defendant in connection with the rejection of said applications 
for registration was made; but the conclusions of fact and law reached by 
the Register in this case were as follows, and are herein set out as answer- 
ing specifically the charge of arbitrary action made in the complaints 

With respect to the material in question, and with respect to similar 


material, the defendant, in pursuance of the duties imposed on him by the 


~ 


Copyright Act, found as follows: 
(a) That the so-called volume of "King Features Weekly" and the so~called 


| Volumes I, II, III, IV and V of "King Features Illustrated Weekly" constitute 
an assemblage of written and pictorial matter in the form in which such ma~ 
terial is submitted to newspapers by the plaintiff preparatory to and with 


a view to making it available to the general public in the form of contri- 


butions to such newspepers and not the form in which the material is made 


available to the general public, in thats the sheets on which the material 


appears are not numbered—are made of different types and grades of paper— 
are printed in many instances in newspaper column style—are printed on one 
side only, and bear in figures the dates on which the material in question 
4s to be released to the public, and that as to the pictorial matter in the 
nature of comic or other strips noted for release in the Sunday newspaper 
issues in which such material appears in colors, the proof is, because not 
colored, incomplete; in that in the case of the "King Features Weekly" the 
printing is on one side of the sheet only and is accompanied in many instances 
by specific instructions to the orinter how to space and print for newspaper 
uses and that with the above facts before him, the defendant found that the 
material constituted proof sheets or an incomplete form or process preliminary 
to that in which the material was intended to or did actually reach the 
public. 

(b) And the defendant further found that the writings and drawings con~ 
stitute for the most part material recognizable by any member of the reading 


public as contributions to the daily and Sunday newspapers—such as, for 
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instance, "Advice to the Lovelorn" by Beatrice Fairfax; "One Word Led to 


Another" by Arthur "Bugs" Baer; "This Day in History"; "Clem McCarthy at 
the Races"; "Popeye" and "Barney Google" cartoons; "Believe It or Not" by 


Ripleys "Contract Bridge" by Culbertson} "Today's Crossword Puzzle"-—and 


that all the material sought by the plaintiff to be registered as aforesaid 
was obviously intended for publication as newspaper contributions. 


(c) And the defendant further found that some of the material had actually 


been published in the form of contributions to newspapers each with a sepa~ 


rate copyright notice before application for registration had reached the 


Copyright Office, and a much greater amount of such material had been thus 
published before action thereon had been taken by the Copyright Office. 
(d) The defendant further found that the material submitted consists of 
proof sheets of at least 423 separate articles or drawings prepared for pub- 
lication in the form of contributions to the daily and Sunday press, to each 
of which is attached a copyright notice. 
(e) And the defendant further found that the assembling of material in 
five separate volumes entitled Volumes I, II, III, IV and V of "King Features 
Illustrated Weekly," each "volume" containing respectively 104, 56, 23, 48 
and 82 separate proofs of material intended for publication in the news 
| papers as contributions thereto and each of said contributions bearing a sepa- 
| rate copyright notice, and the assembling in the "volume" entitled "King 
Features Weekly" 110 proof sheets of material intended for contribution in 
the newspapers, affixing to each such contribution a separate copyright no~ 
tice, and the submission of one Ael application for each such volume and 
describing each such volume in each such application as a "composite work" 
constitutes an attempt by the plaintiff to avoid the payment of registration 
fees required by Section 61 of the Act. 
On the above finding of facts the defendant based the following findings 
of laws 
(1) On the authority of Section 10 of the Copyright Act hereinbefore set 


out in full, the registration of claims of copyright herein involved cannot 





ae 


be made until full compliance by the applicant with the provisions of the 


alice 


Act "including the deposit of copies." 

(2) Copies of the proof sheets of the material submitted for registration 
in this case do not constitute the "best edition thereof" within the mean-~ 
ing of Section 12 of the Act read in connection with Section 59 thereof, 

(3) The copies of proof sheets of the above material prepared for publi- 
cation as contributions to the daily press, assembled in an attempt to re=- 
semble a book, or in any other form are inadequate as deposits to npeent 
an application for registration of such contributions, when published with 
separate copyright notice affixed to each contribution. 

(4) Each of the contributions thus assembled as aforesaid and bearing a 
separate copyright notice as aforesaid, once published is a work subject 
to copyright and application for registration thereof is made nandatory 
under Section 12 of the Copyright Act. 

(5) The requirement of Section 61 of the Copyright Act that for the regis- 
tration and issuance of certificate of registration covering each work sub- 
ject to copyright a fee of $2 is required, cannot be avoided by the simple 
process of assembling the proof sheets of 423 such contributions into six 
separate volumes containing respectively 104, 56, 23, 48, 82 and 110 such 
contributions, designating each volume a composite work and offering to pay 
$12 in fees instead of $846. 

(6) The application form submitted by the plaintiff, to wit, A-l, is the 
wrong form for contributions to periodicals which require form A=53 one for 
each contribution, 

_—-(7) Merely mechanically assembling a number, large or small, of proof 

copies of articles or pictorial matter created | by different authors each \ 
acting independently of the uther and calling this collection a composite 

work does not create a composite work of cn author or yroug vf aathore within 
the meaning of the Copyright Act. 


And the defendant further states that on October 10, 1938, the date when 


oS ae 


applications for the registration of the aforesaid material entitled 
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"King Features Illustrated Weekly" and "King Features Weekly" were re- 
_ ceived in the Copyright Office, no less than 85 of the 423 articles con- 
) tained in the material submitted by the plaintiff as aforesaid had al- 
\ Teady been published in the daily press and that of this number at least 
Bl, had been published without doris notice and had thereby entered 


the public domain, 


And the defendant further states thet on and by the 13th of October, 
1938, the date on which the action taken by the Copyright Office rejecting 
the applications for registration in question was communicated to the 
plaintiff, no less than 213 had appeared in the public press, 57 of which 
were published without copyright notice and had thereby entered the pub= 
lic domain. 

And the defendant further says that he verily believes that all the 
material contained in the so-called velnee of "King Features Illustrated 
Weekly" and "King Features Weekly" has long since been reproduced in the 
public press as contributions thereto. 

And the defendant further states that after careful examination of the 
aforesaid material submitted for registration by the plaintiff and the 
dictenntd submitted and attached to the complaint in support of the con= 
tention of the plaintiff that the material in question was published on 
October 6 within the meaning of the Copyright Act, such alleged publica- 
tion was spurious and colorable and effected for no purpose other than 
to avoid the payment of copyright fees required by Section 61 of the Act. 

The defendant denies that the above findings of fact and law made by 
him, as set out in this answer, and his action based upon such findings 
wre arbitrary but, on the contrary, asserts that such findings either of 
lew or fact were both reasonable and not lacking in justification. ai 


\ 
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King Feature 


See MOCK & BLUM file. 


SLBK 34) Ps» 176. 


ae | January 22, 1987. 


Gentlenens 
Receipt is acknowledged of an application on form Al 


on behalf of King Poatures Syndicate of a document described 


as a book ontitled "King Features Illustrated Weekly, sf) a 
Receipt te furthor acknowledged of two copies of an affidavit 
by one Morris Klottor setting out that two copies of the volume 
in question were purchased by him from King Features and that 
of thege two, one volume has been gold by lr. Kletter under 
conditions where tho public has been enabled to purchase with- 
out any restriction of any kind. 


It is not perceived how the conditions under which 
King Features sold these proofs, or lir. Kletter bought or sold 
then, are relevant to the question of their registrations 


. The material which you submit for registration appears 
to be s bound collection of 4 large nuuber of proofs of cartoons 
commonly known as newspaper comic strips, such as appear in the 
daily press and which, in their essence, constitute now, and 
have for years past been regarded as constituting, contributions 
to such newspapers. Tho deposit required by the Copyright Act 
in the case of material of this kind is "one copy of the issue 
or igeuse containing such contribution" (Section 12), 





‘The Copyright Office would gladly appreciate a refer~ 
ence te any provision of the Act which you may feel justifies the 
registration of the special of material covered by your 
fore ea upon deposits of the character which you have sub- 
nitted. j 


Sincerely yours, 


Ce Le Bouvd 
Register of Copyrights 


Messrs. Kawninney & kawhinney, 
unsey Building, 
Washington, DL. Cs 


© 








Attention: Alfred H, Wasserstrom, Bogs 
Dear Sire 


Receipt is acknowledged of your letters of May 2 and 7, 1938, 
enclosing applications for the registration of five volumes of "King 
eye Tllustrated Weekly® for April and five volumes of the same title 

a 


‘This material corresponds in all respects to the five volumes of 
the "King Features Illustrated Weekly," registration for which vas requested 
in your letter to this office of February 23,.1938. In my letter of Februe 
ary 26, 1938, sent in reply to yours of February 23, 1938, you sore in~ 
formed that registration thereof could not, in the opinion of the office, 
be made, and the reasons setting out the grounds of thia action vere dis~ 
cassed in greet detail in that letter. As pointed out in that communication, 
the action then taken was confiruatory of and consisteat with the action 
taken by this office in 1937 in comection with your application for the 
rogistration of material entitled "King Features Illustrated Weekly, Volume 
1.* 


. Por the reasons brought to your attention by this -ffice, both in 
the course of correspomience snd of conferences held in this office in 
1937, and in my letter to you of February 2, ani with which, consequently, 
you ere fully familiar, registration of this material must again be denied. 
However, I find enclosed with your letter of ilay 7 not only five applications 
for material of the type above described, but an epplicaticn form A-7 re- 
questing the registration of what you designate aa a book and entitle "King 
Features Weekly,” and further describe in the ‘spplication as a "composite 
work." Two copies of this material are enclosed as deposits to support this 
4-7 application. This compilation of material has been carefully examined 
and found to contain the following sritings by well-known newspaper columnists: 


Arthur "Bugs" Baer 1 "Biographies of a Bug® 

8 ree 6 "One Word Led to Another” 
Jo Paquin 6 "“What'a the Anawer?® 
Helen Rowland 2 "fhe Marry-go-round" 
Axel Stora 1 "Broadway Nights® 
Edwin C. Hill ) “fhe Human Side of the News" 
Mrs, Cornelius Deeckman 7 “Good Manners® 
Helen Jameson Y | "Beauty" 
Alice Alden 3 "fashion Flashes" 
fio author i "This Day in History” 

4 


Beatrice Fairfax "advice to the Lovelorn® 








- 


Zitle 


. SListen, World® 
(tdtle and 1st page miaving) 
‘What bo you Know?" 
94 Woman's New York" 
SYour Figure, Madame 
. "I'm Telling You" 
"Clem McCarthy at the Races® 
"Bohini the Make-up" 
"Your Individual Horoscope" 
"Dr, Bundesen’s Daily licelth 
Coluan*® 
"Hew-Fangled darriage" 
"A One-Hay Ticket to a Wheel Chair® 
"Sox Appeal on the Payroli* 
"How to be a Bride® 
"Bathtubs for Job Hunts* 
84 Lot of Horse” 
"gan Spots for Summer" 
“Today is the Day®* 
"Don't be Too Gure® 


| 





Kinmird 
Jock Cluctt 
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In this entire collection av they are bound together there are 
116 different articles, each one obviausly intended to serve ita true func- 
tion as & contribution to a newspaper. In the articles entitled "br. 
Bundesen's Daily Health Column" there are to be foumi inatructions as to the 
type to be used at certain points when the article 4s made availiable to the 
public in the newspsper in which it 4s to appear or has already appeared. 
This ie repeated in the articles by Ide Jean Keinj os examples, "Black Face"; 
Sind Black Face"; "(1 col, caption).” Also in “Listen, Borld" by Elsie 
Robinsons "(Begin Italics)"; "(End Italics)"; "(Pick up or reset the follow 
ing standing box)"; *(#o Space)"» | 


Tho fora in which thiy collection appears is not page proof, as is 
the case with the other "King Features Illustrated Weekly" collections 
characterized by 6 volune number; for the material in queation appeara to be 
mimeographed or other sinilar process. 


As has so many tines been brought to your attention in the course 
of conferences am communioutions on this subject, registration cannot be 
effected by the degister of Copyrights anieas the applicant for registration 
has complied with the provisions of the dct. As stated in the Report to 
accompany H.R, 26192, 


"Section 10 explaius the uethod of obtaining regiatration of 
the claiw to copyright and what must be done before the | 
register of copyrights can issue to the claimant a certifieg 
cate of registration.* 
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| What you are sending for Tegistration is a selected 
of separate erticles written for the sole purpose of fiAiag thelr fos 
tion of being made available to the publie by publication as contributions 
to uewspaperds Contributions to newspapers are, in @ general sense, under 


the Copyright act books and, ag published 
set, wxier Section 61, at iso books, the roglstration fee ip 






POOr 


ee Section 12 of the Copyright Act draws a sharp distinction, for 
onteteeeee0L Ue nature ¢ ne a! i9de in the Copyright 0 
between books end contributions to newspa ah ay istratior 
pors for which apecial registration 
is requested. Each one of the 116 separate articles, fastened together and 
Sent to the Copyright Office with the request thet they be registered ase 
Rh neti Work, has a separate and distinct copyright notices this obviously 
cause of the purpose to publioh each one of these separate contributions 
separately in a given issue of a newspaper or newspapers and to protect it 
ao Separate publication by a separate copyright notice without which 
copyright protection could not exist, In view of the provisions of Gection 
12 of the Act, the publication of such separate contribution with such special 
copyright sotice is tantamount to information to the public thet special 
sion has been requested. To file an application for registration of 
& contribution to a newspaper after publication with such copyright notice 
constitutes a request for special registration within the seaning of that 
Language as used in Section 12 read in conmction with the rejuirezents of 
that Section as to the nature of the deposit which sust support the applica- 
tion, Section 12 specifically requires that a copy of the newspaper in 
which a given contribution is published is the form of deposit, and the only 
form which will justify registrations = 


Your ap n for the rogistration of this aaterial aust be 





ne 
th ve 


You make application for this assembled material under the nance of 
a “composite work." Woere the law requires 4 deposit of a certain type for 
material of a certain type, such as thise-contributiona to newspapers—ani 
requires that a separate fee ahall be provided for euch such writing, I must 
confess myself unsble to see how these specific provisions can be avoided by 
the simple process of collecting together a number of separate articles 
really intended to be made available to the public generally for the first 
tine as separate publications. 


fe I understand the situation, you are requesting me, as Register 
of Copyrights, to register 116 different writings for $2.00 inatead of ree 
quiring what the law certainly, it acens to ae, iuperatively requires before 
rogistration, to wit, a fee of $222, 


You are requesting ae to accept as a deposit in connection with 
the application for registration of copyright in this material, a deposit 
which I have no euthority to accept, as I read the law, 


~L= 





Mr, Wasserstrom informed me on the occasion of our lest cone 
ference in this office, that the publication of this material 1a the nevse 
papers took place tithin a week foliowing the so-called publication there- 
of in the form in which it de deposited here on these applicaticns for 
Tegistration, This fast is established by the contents of this soterial, 
by the item entitled "This Day in History® which covers separate events 
occurring on Separate dates running way 9, 10, ll, le, 13 and 145 as well 


os in the articles by Clark Kinnaird covering, in like manner, the dates 
lay 10 5 7) 15, inclusive, >" 


To Judge from its appearance, thic aaterial is olaply prelininary 
copy which is sent by. the King Features Syndicate to their various news~ 
psper connections for publication in the press. It may be this act which 
Was described as publication in the application for registrations If this 
is the case, I would entertain grave doubts as to such act constituting the 
publication expressed by the statutes, But admitt<ng arguendo that such an 
uct did constitute publication, I must again eaphasize the fact that the 
securing of copyright by publication, or the failure thus to secure it, is 
& question entirely apart and distinct from the duties of the Rogister with 
respect to the acceptance of material deposited in connection with the © 
registration of cleis of copyright. 


: Undoubtedly many of thege urticies have already appesred in the 
daily press. Doubtless the rest of this collection of 116 articles wiil 
have appeared in tho press within a few days. . 


Ig your client will file with the Copyright Office one copy of the 
desue or issues of the newspapers in which these contributions, then pub- 
lished, eppear, registration will be promptly sade. Until such tine, regiae 
tration must be, and is, denied because of the fuilure of the King Features 

et those conditions of registration the exiatence of which 
ig essential to the performan 
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| of my dutleg regarding registration as those 


duties seen clesrly set out to ue in the terme of the stetute, 


Seta ras wy 
‘ cf 


 -Regiater of Copyrights 


ienbeis Rosenswelg, Ede, — 
959 Kighth Aveme, 
Hew York, lew Yorks 
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Attention: Alfred H. Wasserstrom, Esqs 
_ Dear Sir; 


Ree , | 
Cations rea acknowledged of your letter of May 21 enclosing appli- 


Tllustra Pytight registration of the volumes entitled "King Features 
Saree th I, Il, Til, IV and V, first published May 19, 1938, 
first Siblishee pee for registration of "King Features Weekly" 

lay 19, 1938. Receipt of the material is also acknowl- 


These applications are rejected for the reasons set out in 
. my letters 
to'you of Jamary 22, February 26, and May 12, 1938. . 


IT cannot see the application of the statement on 
: page three of your 
ietter: "Your right to make rules and regulations with the epproval of 
the Librarian "does not confer upon the Register any judicial functions.*® 


There is no question involved in the issue between us as to the 
Tight of the Register to make rules and regulations. I am acting in 
eccordance with my interpretation of Section 10 of the Act which House of 
- Representatives Report 2222 to accompany H.R. 28192, cited in your letter, 
interprets in the following lenguages 


_ “Section 10 explains the method of obtaining registration . 
of a claim to copyright and what must be done before the | 
Register of Copyrights can issue to the claimant a cer- 

_ ‘tiffeate of registration.” (p. 10) . 


You state that you realize the issue obtaining between us. To my mind, } 
that issue is clear cut and is expressed in the three following proposi- 


(1) I cannot accept page proof because, for the reasons set out in 
such detail to you in prior correspondence, page proof material of a 
writing does not constitute the best edition thereof. 


(2) I cannot register more than one claim to copyright for the fee | | 
which the law provides shall be paid for one such claim only. | 


(3) I cannot accept by way of deposit and, consequently, cannot 
register material which constitutes contributions to periodicals except 
on the receipt of the deposit which Section 12 provides shell be made 
when registration for such contributions is requested. 











-2< 


(4) The mere assembling of page proof of contributions to news 
papers, and applying for Tegistration thereof as a book, cannot make 
such an accumlation of material a book for the purposes of the deposit 
required by Section 12 of the Act, 


If you will turn to pages 58 and 59 of 22 Us S., you will find, I 
believe, more than ample authority to support the proposition dn para= 
graph 4 supra, 


Sincerely yours, 


Register of Copyrights 


Manhein Ro > Esq, 
959 Eighth Avenue, 
New York, Hew York, 








King Features File @) 
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February 26, 1938. 
Attention: Alfred H. Wasserstrom, Keq. 
SLBK 34 P 263 


-, ae aie Asal . ae Ahn 4 we . 


-—— Regetpt de acknowledged of your letter of February 23, 1938, re 
. ee te a registration of Tieaetal contained in the following 


* 
er ey 
ty 


King Features Illustrated Weekly Volume I 
King Features Illustrated feekly Volune II 









Seueial ) to be identical in nature with the material 
entitled "King rated Weekly Volume I," application for regis- 
tration of year and refused by this office. is 





pr il mars | aa es ST 0G 
Yi 2 , 7 
eae So: 5k: 2 
0. i 
: re f ch registra 





. the ma ri t i for whi 1 reg tion was refused last 
year. In this co mnection, per t me to quote from my letter to you of Janu~ 
ary 22, 1937." ee ea 


Jt is not perceived how the conditions under which King 
Features sold these proofs, or Mr, Kletter bought or sold 
them, are relevant to the question of their registration. 


"The material which you submit for registration appears to 
be a bound collection of a large number of proofs of car- 
toons commonly known 4s newspaper comic strips, such as 
appeer in the deily press and which, in their essence, com 
stitute now, end have for years past been regarded as con- 
stituting, contributions to such newspapers. The deposit 
required by the Copyright Act in the case of material of 
this kind is 'one copy of the issue or issues containing 
such contribution’ (Section 12). 


I also quote from my letter of February 4, 1937, with which you are 
doubtless familiar, addressed to your representatives in Washington, Messrs. 
Mawhinney & Mawhinneys 


®(1) Can material created for one purpose only, used in the 
past for that purpose and to be used in the future for that 
purpose, to wit, sale and distribution to the public in the 
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form of contributions to newspapers, change its nature es 
auch material as the outcome of the process of causing sepa~ 
rate proofs thereof to be assembled, bound between Covers, 
and the result labeled a 'book'? 


(2) Can the requirenent of Section 12 of the Copyright Act 
that in the case of contributions to periodicals there shall 
be deposited with the Copyright Office ‘one copy of the issue 
oF issues containing such contributions’ be avoided by collect- 
Ang 135 proofs of such contemplated contributions, binding 
‘them together, and offering the result to the Copyright Office 
«8 & substitute for the type of deposit specifically described 
sas essential in the Section in question? 


(3) Gan the requirement of Section 61 of the Copyright Act 
we that a fee of $2.00 is payable for the registration of ‘any 
Work subject to copyright!’ except certain material which does 

not include contributions to periodicals, be avoided by 
— agsembling the. proofs of 135 'worke subject to copyright, * 
gach one of which bears a copyright notice, and submitting 
them 2 ee tha for registration with a check of $2.00 in- 
» $270,007" | ; | : 


ss Agide from the assertions contained in your letter of the 23rd 
with respect | dl alent the material involved, you state inter 


; ? 
* 
; 














aida: "We submit the Register is without authority to pass upon the 
question of whether copyright has been secured in and to @ works" 


Rg eae a Se. toe Se ales 7f 
ss The ‘Register does not purport to exercise any such power in connec- 
tion with action taken upon the registration of this material. You further 
et “The Register has neither the power nor the machinery for the 
* the validity of claima to copyright." 


The validity of the claim of copyright to the material sub- 
mitted for registration has not been and is not raised by the Register in 
connection with this application for registration, 





I have no hesitation in asserting, however, that it is not 
only the power but the duty of the Hegister to make registration under the 
rds cal and under such conditions only, prescribed by the statute. 

’ Those conditions are set out in Sections 10 and 54 of the Copyri 
which I quote as followss See 


"Sec. 10, That such person may obtain registration of his 
Claim to copyright by complying with the provisions of this 





Act, including the deposit of copies, and upon such 
compliance, the register of copyrights shall issue to 

_ him the certificate provided for in section fifty-five 
of this Act,® : : 


"Sec, 54. That the register of copyrights shall pro- 
vide and keep such record books in the copyright office 
as are required to carry out the provisions of this 
Act, and whenever deposit has been made in the copy= 
right office of a copy of any work under the provisions 
of this Act he shall make entry thereof." 


Section 12 of the Act provides that where the material, applica- 
tion for registration of which is made to the Copyright Office, consists 
of a contribution to a periodical, such application shall be accompanied 
by one copy of the issue or issues of the newspaper in which such con- 


- tribution is published, Section 12 also provides that where application 


is made for registration of material in the form of a book, the deposit 


shall consist of two complete copies of the best edition thereof, 


Section 61 provides 


"That the register of copyrights shall receive, and the 
persons to whom the services designated are rendered shall 
pay, the following feess for the registration of any work 
subject to copyright, deposited under the provisions of 
this Act, $2, which sum is to include a certificate 

of registration under seal," 


wha 





For purposes of classification under the Copyright Act, a contri- 
cation to a newspaper is regarded as 4 book and registration thereof calts 
tor the payment of the sum of $2,00 by way of statutory fees 


The material for the registration of which you apply consists of 
paper=bound volumes each containing a certain number of cartoons or comic 
strips in page proof, Many of these comic strips are well known to the pub= 
lic of the United States, as well as to the public beyond its borders, by 
virtue of their constant appearance in the public press. Were the normal 
course of registration—that course specifically laid down in Section 12-- 
to be followed, an application for registration of one or more of these con~ 
tributions would be eccompanied by the deposit of the issue or issues of 
the newspaper in which it appeared, accompanied by the fee of $2.00 for each 
registration. But thet is not the course which is followed here, Your 
client seeks what, in my opinion, is a course not prescribed by the Act and 
which runs directly counter to the provisions of Section 12, which I have 
quoted, He causes between one hundred and two hundred page proof productions 
of separate contributions to be assembled in one volume, sends them thus 
assembled to the Copyright Office and requests that they be registered for the 
sum of $2.00, In a word, 1 am requested to register for $2.00 material for 
which, by a specific provision of the Act, I am directed to accept as aany 
tines $2.00 as there are separute newspaper contributions in the particular 
volume, I feel thet I cannot do that without ignoring the instructions of 


Congress as revealed in the Acts tee 


But your client contends thet this waterial essembled together and 
bound in paper covers constitutes a booke~a single publication, He points 
out thet the book thus constructed has been placed on sale and sold to the 
publics that to that volume is attached the adequate copyright notice, and 
that the deposit of two copies of this volume, together with an application 
for its registration as a book correctly filled out as to books and accom- 
panied by a fee of $2.00, makes it obligatory upon the Register to register 
the same, In other words, he seeks to avoid the requirements of Section 12 
and Section 51 by a process which to my mind the statute does not mean shall 
be employed and with results which, if registration were made, the framers 
of the Act certainly did not have in mind. for I cannot believe that Congress, 
in providing that there should be paid into the Copyright Office a fee of 
$2.00 for the registration of, and issuance of certificate of registration 
in connection with, @ contribution to a newspaper, meant that the payment of 
such fees could be avoided by the employment of aniobvious expedient no 
matter how acceptable from the standpoint of the applicant. It follows that 
I do tot feel myself in a position to make such registration, application for 
which is accompanied by a fee of $2.00 onlys for in my opinion, the law re- 
quires that the Governuent of the United States, through the Copyright Office, 
shall receive a far greater amount, 








I understood from you this morning in conversation that the con~ 
tents of this material appear in the newspapers for publication for which 
they are prepared within a week of the date on which such material is sold 
to the public in the form of collections of page proof bound in a separate 
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mes Such publication constitutes a daily manifestation to the public 
the United States of the fulfillment of the true function of this page 
proof materials and its prompt appearance in the newspapers is the best 
evidence of the basic purpose it is to serve. I have no doubt that you 
vill agree with me that the production of this material in this form is, 
accomplished for the sole purpose of facilitating its reproduction in the 
newspapers in which these comic strips appears in other words, that this 
page proof material constitutes in this case, as does any other page proof, 
an intermediate step in the production of newspaper-making or bookmaking. 
But Section 12, by necessary implication as well as by direct terms, re- 

oka Ahn cliheaat 


terial such as this is to be accepted by the Copyright Office, is a form 
which, taking into consideration the method of publication, shall be com- 
plete, thet is, shall be in the form of the actual newspaper itself when 
made avajlable to the public, To collect these page proofs and bind them 
in a paper cover cannot, in my opinion, change their inherent nature—stop 
them from being what they are ani ©: what they are intended to be, to vit, 


* 







peraoaica. s. In oy opinion, I cannot accept them as de- 
registration for the simple reason that in Section 12 Congress 
provides thet such deposits shell take a different form. 


«But let me accept, for the sake of argument, your contention that 
they constitute books and are not really contributions to periodicals be- 
cause at the time you sent this material in the newspapers in which they 
appear have not been published. You state that they are acceptable as de- 
posits as books because, you say, they are two complete copies of the best 
edition of the material contained therein; and the basis for contending that 





they are the best edition is predicated on the proposition that, being the 
only matter. published, they must constitute the best edition of such matter 
published at the time of making application. The contention amounts to 
thiss That when Congress provided in Section 12 of the Copyright Act that 
the deposits should consist of two complete copies of the best edition, 
this statement meant, in effect, that there should be acceptable as deposits 
two complete copies of page proof, It seems to me that this contention is 
untenable even were I to depend for my conclusion upon an interpretation of 
the phrase "two complete copies of the best edition" alone. But it is oy 
duty, as I see it, to take into consideration not only Section 12, but 
Section 12 read in the light of other applicable provisions of the Acte 


As you are well aware, the preceding Copyright Act required the 
deposit of two copies of the "copyright work" in order to enable the person 
seeking copyright to secure the copyright of a book. The present law has 
no such provision, Copyright is secured by the Simple act of publication 
with the notice, Under the present Act the securing of copyright is one 
thing, registration of the claim of copyright another, and the performance 
of conditions precedent to registration is, once again, a thing separate 
and apart from each of the other two. In other words, there must be some 


Teason for the insistence in the Act upon deposit in the form required by 
the Act under Section 12, 
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Those reasons are to be found in thit provision of Section 13 
ch provides that in the case of refusal on the part of a person who 
og secured copyright to make the deposit required by the hot after de- 
rand is made upon him by the Register of Copyrights to do 80, he shall 
pay @ fine of 9100, Lose his copyright and pay to the Librarian of Con~ 
gress the retail price of two copies of the best edition of the works and 
particularly in Section 59 of the Act. ‘That Section reads #0 followss 


"That of the articles deposited in the copyright office 
under the provisions of the copyright laws of the United 
States or of this Act, the Librarian of Congress shall 
ssc what books and other Piewaer acy of 
erred to the permanent collections o 
Congress, including the law library, and what other books 
or articles shall be placed in the reserve collections 
of the Library of Congress for sale or.exchange, or be 
transferred to other governmental libraries in the Dis-° 
trict of Columbia for use therein." , 


‘Tf deposits made in page proof of a book are to be accepted by 
“Register of Copyrights by way of deposit, it is obvious that the function 
those deposits are intended to fulfill as defined in Section 59 could 
exercised, Page proof, instead of complete copies of the best edi- 
1 of the works of authors, would take the place of those complete copies 
best edition which, by virtue of the Copyright Act, day by day in- 
the volume of literary works in the permanent collections of the 
ary of Congresss the Librarian would find hinself balked in an effort 
sell or exchange" page proof copies of material which by the time such 
exchange was attempted, had long since made its appearance in 
editions available to the publics the Government of the United 
ld be forced -to buy for the Library of Congress in the public 
books as it was deemed necessary to acquire for the purpose of 
or adding to such permanent collectionse-and this in the face 
Section 13, to which I have alluded above, the manifest 
to provide that the Library of Congress shall be en~ 
vo complete copies of the best edition" without cost to the 
United States, 
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For the reason that, as I see it, the acceptance of page proof 
- materiel of books as deposits instead of books themselves would run counter 
to the very purposes for which such deposits are demanded on pain of great 
embarrassment, if not the actual loss of the copyright to the copyright 
owner, I feel it my duty to refuse to accept deposits in the form of page 
proof material, 


Let me again emphasize that my action in this case is taken with- 
out reference whatsoever to the question as to whether the materiel which 
you submit for registration has been published or whether you have secured 
& copyright therein, The sole questions involved in this case turn upon 








construction of what my powers and duties are in connection with the 
ter of registration of claims of copyright. That 1 must judge for 
yself. No member of the public can act for me in this respect. 


As I interpret the Act and the facts surrounding this situation, 
the material, registration for which you request, constitutes in fact 
contributions to periodicals, and constitutes in fact and substance page 
proof of such contributions, If you see fit to file with the Copyright 

ne copy of the issue or issues of the newspapers or periodicals 

in which comic strips Re ssoreks accompanied by the fee specified by 
ct, t ation will be promptly made, I have written you in the 
letter of February 23 seems to indicate that 
there was no mutual understanding between us 













Respectfully, 


Register of Copyrights 
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Vebruary 2, 1938. 


Attention: Alfred ll, fayserstram, Migs 
SLBK 34 P 263 


Dear tir, Wasceratroms 


Receipt io acknowledged of your letter of Februwy 23» 1938, re 
your pplication for registration of material contained ia the Zollowiag 
volumes: 


Sing Features Illustrated Weekly Volume I 
King Features Illustroted Weekly Volume II 
King Features Illustrated eekly Volume III 
Ring Features Illustrated eekly Volume IV 
King Features Illustrated Keekly Volume V 


_ This material aeons to be identical in neture with the material 
entitled "Ning Features Illustrated Weekly Volune 1," soplication for regis- 
tration of which wes aude last year and refused by this office. 


tour letter seems to be devoted exclusively to pointing out the 
fact thet publication of this materiel in the form in which {t is aepoai ted 
in this office has taken place. This paint wad alse urged with respect ta 
the material identical in usture for which registration wae refused last 
year. In this connection, permit ae to quote fron ay letter to you of Janu- 
ary 242, 1957. 


"it +2 ust perceived how the conditions umer which Ring 
Features sold these proofs, or Mr. Kletter bought or sold 
them, ure relevant to the question of thelr registration, 


"The naterial which you subait for registration appears to 
be a bound collection of « large nuaber of proofs of car 
toons commonly Known 4s newspaper comic strips, such as 
appear in the dedly prews ani waich, in their essence, con 
stitute now, and have for yeara past been regarded as cone 
stituting, contributions to auch newspapera. The deposit 
required by the Copyright Act in the case of material of 
this kind is ‘ene copy of the issue or issues containing 
such contribution’ (Section 12)." 


I also quote from my letter of February 4, 1937, with which you are 
aoubtless familiar, addressed to your representatives in Washington, Messrs. 
dawhinoey & Mawhinneys 


"(1) Can material creatwd for one purpose only, used in the 
past for that purpose and to be used in the future for that 
purpose, to wit, sole and distribution to the public in the 
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change its nature = 
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form of contributions to newspapers, 
such material as the outcome of the process 0 Q 
rate proofs thereof to be ascembled, bound between 
and the result labeled a "book!? 


"(2) Can the requirement of Section 12 of the Copyright fet, 
that in the case of contributions to periodicals EP the issue 
be deposited with the Copyright Office ‘one copy of Ne collect- 
or issues containing such contributions’ be avoided ated 

dng 135 proof's of such contemplated contributions, a office 
then together, and offering the result to the Copyright ribed 
4S & substitute for the type of deposit specifically aesc 

8S essential in the Section in question? 


"(3) Can the requirement of Section 61 of the Copyright Act 
that a fee of $2.00 is payable for the registration of ‘any 
Work subject to copyright! except certain material which Goes 
not include contributions to periodicals, be avoided by 
assembling the proofs of 135 ‘works subject to copyright," 
each one of which bears a copyright notice, and submitting 
them to this Office for registration with a check of $2.00 in- 
Stead of $270,002" 


Aside from the assertions contained in your letter of the 23rd 
with respect to the publication of the haterial involved, you state inter 
alias "We submit the Hegister is without authority to pass upon the 


= 


question of uhether copyright hes been secured in ami to a work.” 


The Register does not purport to exercise any such power in connec= 
tion with action taken upon the registration of this material, You further 
states "The Register has neither the power nor the machinery for the 
investigetion of the validity of claims to copyright.® 


The validity of the claim of copyright to the naterial sub- 
mitted for registration has not been and ig not raised by the Register in 
connection with this application for registration, 


I have no hesitation in asserting, however, that it is not 
only the power but the auty of the Register to make registration under the 
conditions, and under such conditions only, prescribed by the statute, 
Those coulitions are set out in Sections 10 and 55 of the Copyright Act 
Which I quote as follows; 


"Secs 10. That such person may obtain registration of his 
claim ta copyright by complying with the provisions of this 
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Act, duoluding the deposit of copies, and upan auch colie 
Pliance the register of copyrights shall issue to his ks 
the cortiffcate provided for in section fifty-five of thie 
Act." 


"Seca 55. That ia the case of each entry the person recorded 
ad the clainsat of the copyright shall be entitied to & cer 
titicate of registration under seal of the copyright office, 

to contain tho nume and address of said clainant, the nase of 
tae country of which the author of the work 4a a citizen oF 
subject, end chen an alien author domiciled in the United 
States at the time of said registration, then & statement of 
the fact, including his place of denicile, the name of the 
Guthor (when the records of the copyright office ohell show the 
same), the title of the work which io regiutered for which 
copyright is claimed, the date of the depooit of the copies 

of such work, the date of publication if the work hag been Free 
produced in copies far sale, ox publicly distributed, and 

Such marks av to class designation and entry namber as ohall 
fully identify the entry. In the case of a book the certifi~ 
Cate shall also state the receipt of the sffidavit, as provided 
by section vixteen of this Act, aad the date of the completion 
of the printing, or the date of the publication of the book, 

aj ctated in the said affidavit. The register of cosyrights 
shall prepare 4 pristed form for the said certificate, to be 
filled out in 6ach case us above provided for in the case of 
all registrations made after this Act goes into effect, and in 
the case of cll previous registrations so fer as the copyright 
office record bovks shsll show such facts, #hich certificate, 
Sealed vith the seal of the copyright office, shall, upon pay~ 
sent oF the prescribed fee, be given to any pergon making appli= 
cation for the samé, Suid certificute shall be adwitted in any 
court as prina facie evidence o. the facts stated therein. In 
addition to such certificate the regiuter of copyrights shall 
furnish, upon requect, without additional fee, a receipt for 
the copies of the vork deposited to complete the registration,® 


Section 12 of the Act provided that where the auterdal, application 
for registration of which iu wade to the Jopyright Office, consists of a con- 
tribution to a perdocical, such application shall be accompanied by one copy 

Z the isaue or tasues of the newspaper dn which such contribution is pub 
Liched, Section 12 also provides that where application La sade for regis~ 
tration of sateric] da the form of a hook, the deposit shall consist of two 
complete coples of the best edition thereof, 


Section 61 provides 


"That the register of copyrights shall receive, and the persons 
to whoa the services designated ers rendered olall pay, the 
following fees: For the rugdatration of any work subject to 
copyright, depouited under the provivions of this Act, $2, hich 
gun is to include a certificate of registration under seal,® 
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For purposes of classification under the Copyright Act, penny 
bution to a newspaper is regerded as « book anu registration cl anal 
for the payment of the sum of $2.00 by way of statutory foes 


The material for the registration of which you apply consiata of 
papembound volumes each containing a certain number of cartoons oF comic as 
strips in page proof, Many of these comio strips sre well known to the pu 
lic of the United States, a9 well as to the public beyond ita borders, by 
virtue of thedr conatant apperrance in the public press. Were the norma 
course of registration--that course spucificully laid Gown 4a Segtion Law 
to be Sollowea, an application for registration of one or more af these cone 
tribations would be acoompanied by the deposit af the iaaue oF égaues of 
the uewspaper dn which it appeared, accompanied by tho fee of @2.00 Lor euch 
registration, ut that 4a act the course hich is followed heres Your 
clieat seeks hat, in my opinion, ts a course not preveribed by the act mene 
which rune directly counter to tue provisions of Section 12, which 1 have 
quoted, He causes between one hundred ani two hundred page proof productions 
of augarate contributions to be assembled in une volume, sends them thus 
agseabled to the Copyright Office and requesta that they be regieterec fOF ss 
sua of $2.00. Ina word, I am requested to regieter for $4.00 materiel for 
which, by a specific provision of the Act, I as directed to accept as many 
tines $2.00 as there are sesarate newspaper contributions in the particular 
volume. I feel that I cannet do that without ignoring the iustractions af 
Congress ss reyerled in the Act. 


But your client contends thet this usterial assembled together and 
bound in paper covers conntitutes 2 bookeea single publication. Hs points 
aut thet the book thus constructed has been placed on anie and acld to the 
publicg that to that volume is attuched the adequate copyright notices, and 
that the deposit of two copie of thin volume, tagether with an application 
for ita registration as « book correctly Palled out as to bovks and accom 
panied by a Lee of 92,00, makes it obligatory upon the Hegister to register 
the case, In other words, he seeks to avoid the requirements of Section 12 
and Sectien 51 by a process which to my mind the statute does not mean shall 
be eaployed ead with resulte which, if regiutration were sade, the Pramers 
of the Act certainly did not have in miade Por I cannot believe that Cougreds, 
ia providing that theve should be paid into the Copyright Orfice a fee of 
82.00 for the registrations of, and lasuanee of certificate of registration 
dn connection with, o contribution to a newspaper, meant that the payment of 
such fees could be avoided by the eaployment of a transparent ceviecs ao 
aatter how seceptable from the standpodnt of the applicant. it follows that 
i do not feel mysels dn a position to nake such registration, application for 
which Le accowpanied by a fee of $4.00 only, but in my opinion, the law re~ 
quires that the Goverasent of the United Staten, through the Copyright Office, 
ahall receive a far greater azount. 


I understood from you this worning in conversation that the con- 
tents of this material appear in the newspapers for publication for which 
they are orepared within 4 week of the date on which such material is sold 
to the public in the form of collections of page proof bound in a separate 
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volume. Such publicution constitutes a daily manifestation to the publie 
of the United States of the fulfillment of the truo function of thse page 
prool saterials and ity prompt appearance dn the newspapers ia the Fest 
evidence uf the basic purpose it is to gerve. I have no Gdaubt ne you 
will agree with ge thet the production of this aaterial in thio Sora ie 
—eccompliuhed for the aole purpone of facilitating its repr aduetion in — 
newspapers in whick these comic strips appears in other words, that thas 
page prood aaterial constitutes in this case, aa does any other Page proof, 
an intermediate otep in the oroduction of newspaper-caking ox bookuaicdnge 
But Section 12, by necessary iaplication aa well as by direct terme, re~ 
flectsa the intention of Congress thet the form in which deposite 9: Ran 
terial such as this is to be accepted by the Capyright Office, ia a sorm 
which, taking Lato consideration the nethod of publication, shell be come 
plete, thet is, shull be in the form of the sctual newspaper itself vhen 
mude avajlable to the public. To collect these page proofs and bind thes 
in a paper cover cannot, in my opinion, change their inherent nature—stop 
then from being ehot they are and tum ehat they are intended to be, to vit, 
contributions to periodicsls. In gy opinion, I cannot accept thea as de~ 
posites for registration for the sinple resgen that in Section 12 Congress 
specifically provides that such deposits shall take a different forme 


But let me seceept, for the sake of argument, your contention that 
they constitute boake ana are aot really contributions te periodicals be~ 
cause at the tine you sent this wuaterial in the newspapers in thich they 
appear have not been published. You state that they are acceptable ag de- 
poaita ag books because, you say, they sre two complete copies of the best 
edition of the saterial contained thereiny and the basis for contending that 
they are the best edition ia predicated on the ptopogitian that, bedag the 
only matter published, they must constitute the best edition of auch matter 
published at the tiwe of suking application. The contentica amounts to 
thiss That when Congress provided in duction li of the Copyright Act that 
the deposits shoulda consist of two complete copies of the best edition, 
this statement meant, in effect, that there should be ucceptable ag deposits 
two complete copies of page proof. It ueeas to se that this contention is 
untenable even were I to depend for my conclusion upon an intorpretation of 
the phrase “two complete copies of tht bext edition" alone. But it is ay 
duty, as I aee it, te take duto consideration not only Section 12, bat 
Section 14 read in the light of other applicable proviudons of the Acte 


As you are well aware, the preceding Copyright dct required the 
deposit of two copies of the "“sopyright work" dn order to enable the ee 
eseking copyright to secure the copyright of a booke The present law hes 
no g provision, Copyright is seoured by the aluple act of publication 
with the notices Under the present Act the securing of copyright te one 
thing, registration of the claisa of copyright snothor, and the performance 
of conditions precedent to registration ie, once aguin, u thing sopurate 
and apart frog each of the other two. In other words, there must be some 
reason for the iasintence in the Act upon deposit in the form required by 
the Act umier Section 12, 


ho 


Those reagons are to be found in that provision of Section 13 
which provices that in the case of refusal on the sart of a pergon who 
has secured copyright to make the deposit required by the Act after de- 
marci da made upon him by the Register of Copyrights to do ao, he shall 
pay & fine of 8100, lose his copyright and pay to the Librarion of Con | 
gress the retail price of two copies of tho best edition of the work; and 
particularly in Section 59 of the Act. That Seotion reads as follows: 


“That of the articles deposited in the copyright office 
wer the provicions of the copyright lana of the Jai ted 
Stateu or of this Act, the Librarian of Congreas shall 
Getermine what books ami other articles shell be trans= 
ferred to the permanent collections of the Library of 
Congress, including the law library, and shat other books 
ox articles shall bo placed du the reverve collections 

of the Library of Congress for sale. or exchange, or he 
transferred to other governmental libraries in the Dia~ 
trict of Columbia for use theroing" 


if depouits made in page proof of « bovk are to be accepted by 
the Register of Copyrights by my of deposit, it is obvicus teat the function 
which those deposits are intended to fulfill as defined in Section 59 could 
not be exercised, Page proof, instead of couplete ceples of the best edie 
tion of the works of authors, woald take the place of those cosplate cosles 
of the best edition which, by virtue of the Capyright Act, day by day ine 
crease the volume of literary works in the per@anent collections of the 
Ulbrary of Gongress; the Librarian would find hinawlf balked in an effort 
to "nell cr exchange” page aroof copies of material which by the tise such 
vale or exchauge was attempted, hed long since made ita appearance in 
uurketable editions avalleble to the publics the Governusnt of the United 
States would be forced to buy Yor the Library of Congress in the public 
market such books as it wus ceexed Heceavary to aauuire for the purpose of 
méiotaining or addiag to such permanent collectionseeand thig in the face 
of the provision of Section 15, to wnich I have alluded above, the sanifeat 
purpose of which is to provice that the Librayy of Congress shall be one 
riched by “tio complete copies of the best edition" without coat to the 
people of the United States. 


Yor the reason that, ae I wee it, the acceptance of page proof 
material of books a8 deposits instead of books themselves would run counter 
to the very purposes for which such depouite ure demanded on paid of great 
enbarrasamont, i2 not the actual losa of the copyright to the copyright 


ower, 1 real it ay duty to refuse to Bacept Gupoults in the form of page 
ero or material, 


Wt we again exphasise that my action Ln this case is taken withe 
out reference whatsoever to the question 4s to whether the material «hich 
you gubait for registration hay been publiohed or whether you have secured 
a Copyright therein. The sole questions involved in this case turn upon 
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my construction of what my powers and duties are in connection with the 
matter of registration of claims of copyright. That I must judge for 
myself. Ho member of the public can act for me in this reopect. 


Aa I dnterpret the Act and the facts surroumiing thie situation, 
the material, regiotration for shich you request, constitutes in fact 
contributions to periodicals, and constitutes in fact and substance page 
proof of such contributions, If you see fit to file with the Copyright 
Office one copy of the issue or Lesues of the newspapers or periodicals 
in which these comico otrips appear, accompanied by the fee specified by 
the Act, regiutration will be promptly sade. I have written you in the 
above cetail because your letter of Februsry 23 sees to indicate that 
at the tise it was written thore was no mutual understanding between us 
ay to the issues involved. 


Respectfully, 


Register of Copyrights 


Nanheis Rosensweig, Eade, 
Two Columbus Circle, 
iiew York, liew Yorke 


CONCLUSIONS OF LAW 


1. The material deposited by plaintiff, and in which 
registration of claim of copyright was refused by the de~ 
fendant, is a "book" within the meaning of the term as used 
in Section 5 of the Copyright Act. 

2. The plaintiff obtained a copyright in its book 
"In Old Chicago" on December 30, 1937, by publication with 
notice of copyright, and complied with all the prerequisites 
for registration of its cists of copyright in said book; and 
deposited copies thereof in accordance with law; and there- 
upon became entitled to registration of its claim of copyright 
in the said book and issuance of certificates therefor. 

3. The defendant has no power to refuse registration of 
any cleim of copyright when such ‘claim of copyright is entitled 
to registration under the law. It is a question of fact whether 
the epplicent has complied with the law; if tie has complied 
with the law he is entitled to have the copyright registereds 
end findings of fact and conclusions of law on the part of the 
Register of Copyrights may be reviewed and, if erroneous, cor- 
rected by this court. , 

j. The testimony respecting publication without notice 
is insufficient to establish abandonment ‘of its copyright by the 


plaintiff. 
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THE DISCRETION OF THE REGISTER 


The claim of discretion in the Register of Copyrights is based 
primarily upon the express wording of Section 10 of the Copyright 
Act read in connection with Section 9. 

Section 9 provides 

"That any person entitled thereto by this Act may secure 

copyright for his work by publication thereof with the 

notice of copyright required by this Act * * #" 
and 

Section 10 provides 

"That such person may obtein registration of his claim to 

copyright by complying with the provisions of this Act, 

inclucing the deposit of copies, and upon such compliance 
the register of copyrights shall issue to him the certifi- 
cate provided for in section fifty-five of this Act." 


In interpreting Section 10 of the Act, the Report of the Committee 
on Patents of the House submitted to accompany H. R. 28192, which be— 
came the present Act, contuins the following statement: 

"Section 10 explains the method of obtaining registration 

of the claim to copyright and what must be done before the 

Register of Copyrights can issue to the claimant a certifi- 

cate of registration.” (60th Congress, 2d Session, House of 

Hepresentetives, Keport from the Committee on Patents No. 

2222 to accompany H. R. 28192, p. 10) 

The person who effects the registration is the Register of Copy- 
rights. Hence, before making registration he must find on the facts - 
before him that "the provisions of this Act, including the deposit of 
copies," have been complied with. 

These provisions on which registration is thus conditioned under 
the statute may be classified in four general groups: (1) applicant 
must be @ person entitled by the Copyright Act to’ secure copyright; 
(2) the work must be copyrightable; (3) if a copyrightable,. published 
work, it must have been copyrighted by publication with notice; (4) 


deposit and application for registration must have beén made. 

1. Before making registration the Register must, under the ex- 
press provisions of Sections 9 and 10, find that the applicant is a 
person entitled to secure copyright under the Act. That being thus 
entitled is one of the conditions precedent to obtaining copyright 
protection appears from the following quotations from the Act: 

"Be it enacted by the Senate and House of Representatives 

of the United States of America in Congress assembled, 


That any person entitled thereto, upon complying with the 


provisions of this Act, shall have the exclusive right 
% * # etc." 


Who the persons thus entitled are is explained in Section 8 of 
the Act, to wit, 

"That the author or proprietor of any work made the sub- — 

_ ject of copyright by this Act, or his executors, adminis~ 


trators, or assigns, shall have “copyright for such work 


under the conditions and for the terms specified in this 
Act"; 


and this section goes on to provide that in the case of foreigners not 
domiciled in the United States anc with. respect to whose. state or nation 
the President of the United States, shall not have proclaimed the 
existence of reciprocal copyright conditions, shall not be entitled to 
the benefits of the Act. 

Under Section 9, as already indicated, the securing of copyright 
by publication with. notice can be Accomplished only. by. Many person en- 
titled. thereto by this, Act"; and der Section, 10. it is only "such per- 
son" who may obtain registration ‘of his claim to ‘copyright by complying 
with the provisions of. the Agtsrces copyright protection, 

_ Again, under, Section 23,08, tipsdomna teh? | Act it is only. certain, , 
persone who are entitled to apply.for renewal of a copyright already 


secured.» If on the facts before him.the applicant isjnot, in the .... 
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reasoned opinion of the Register, one of such persons, registration 
will be refused, and the courts have by implication recognized the 
propriety of the action. (White-Smith Publishing Co. v. Goff, 180 
Fed. 256, 257; on appeal, 187 Fed. 247, 252) 

From the above sections, particularly Sections 9 and 10 read 
together, it seems clear that before registration of a claim to copy- 
right can be made the Register must on the facts before him determine 
whether or not a person is "entitled to secure copyright" within the 
meaning of the Act. 

2. The work must be copyrightable. 

If the work is not copyrightable, no one can secure a copyright 
in it, and Sections 9 and 10 read together make it plain that in the 
absence of securing a copyright, no claim for registration can be 


set up by the applicant. 
Section 4 provides 


"That the works for which copyright may be secured under 
this Act shall include all the writings of an author"; 


in other words, denies copyrightability to works devoid of author- 
ship. 
Section 7 of the Act supplements this rule in that it provides 
"That no copyright shall subsist in the original text, of 
any work which le in the public domain, or in any work 
which was published in this country or any foreign 
“country prior to July 1, 1909, and has not been already 
copyrighted in the United States, or in any publication . _. 
“of the United States Government, or any Pot PEARS in whole 
or in part, thereof. " 
Again, in order to be accorded ae protection, books in the 
Baglish language must, generally, speaking, be manufactured in the United 
States; otherwise, they are not copyrightable (Sec. 15), and com- 


pliance with the manufecturing provisions of Section 15 is a condition 
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precedent to a valid registration of the copyright. (See Sections 12, 
16 and 17, and Opinion of the Attorney General, Vol. 28, pp. 150-152.) 

3. Registration cannot be made in the cuse of a copyrightable, 
published work wntil copyright has been secured therein. 


Section 12 of the Act provides 


"That after copyright has been secured by publication 
of the work with the notice of copyright as provided in 
section nine of this Act” 


deposit and application for registration shall be made, 

The Act covers the obtaining of copyright both with respect to 
certain works when unpublished (Sec. 11) and all works when published 
(Sec. 9 read in connection with Secs. 12, 18 and 19). Since the 
right to registration is made to depend in part on the securing of 
copyright, the Register must determine on the facts before him whether 


or not copyright has been secured in accordance with the provisions 
of the Act. These observations can be restricted to instances of pub— 
lished works, since allegedly published works only are involved in 


this case. Copyright is secured in such works by publication with 
the copyright notice prescribed by rene 18 and 19 of the Act. 


If, on examination of the application, correspondence, if any, and 


the deposit, the iy hee is forced to the conclusion thet peieee- 
ee has not taken place or that if it has, the copyright notice 

wether in form or Location ts net such as is preseribed by the ae 
he must refuse registration, or se fa ¥ to nect his ‘obligations 


under Section 10; for on the evidence before him the applicant in 


such case has failed to comply vith the provisions ineident to ‘the 
securing of t copyright implicit in the 2 het, 


4. The deposit of copies and submission of application for 
registration must be made, and must precede registration in order 
that the Act be complied with. 

The so-called "formalities" of deposit and the filing of appli- 
cation for registration (claim of copyright) of Section 12 and the 
filing of the affidavit of American manufacture in the case of 
books (Sec. 16) are conditions which, although copyright may have 
been secured in a copyrightable work by publication with notice by 
a person entitled under the Act to secure it, are as essential to 
secure the statutory right of registration as the securing of the 
copyright itself. 

In order to meet his obligations Sate eect ive 10--i.é,, to 


register if and when the provisions of” the Act are dees out, and 


to refuse to register if they are not—the Register must determine 


on the facts before him whether the provisions of Section 12 heave 


been met. In the present instance he must determine (1) whether 
the material entitled "In Old Chicago" was actually the subject of 
a bona fide publicetion accompanied by the edequate copyright 
notice; (2) whether such material was & "book" as claimed within 
the meaning of the deposit provisions of Section 12 and, if so, 
whether thope. depos be. took the pr” of a oppose copies of the 
vest edi tton®s, (3) metber the aateriel eonaiets of contributions 
to periodicals, a8 opposed to "hooks" for the purphesd of deposit 
and registration; and, if BO, mother, the Bepon te nade ve the 
deposits required for contributions to periodicals by Section 12; 


1.@., whether the deposits are issues of the newspaper itself. 
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He has decided that the material offered is, first of all, proof 
material; that, in his best judgment, proof material is not what 
Congress had in mind when, with respect to books, it required by 
Section 12 deposits of "two complete copies of the best edition 
thereof." In concluding that the term "two complete copies of the 
best edition thereof" does not mean "two proof copies thereof," the 
Register relies upon the ordinary meaning attributed to words, in 
the first place, and in the second place, upon the announcement of 
Congress in Section 59 of the Act of the purpose of the deposits, 
which section reads as follows: 


"That of the articles deposited in the copyright office 
uncer the provisions of the copyright laws of the United 
States or of this Act, the Librarian of: Congress siall 
determine what books and other articles shall be trans~ 
ferred to the permanent, collections of. the Library of: 


Congress, including the law library, and what other 
books or articles shall be placed in the reserve collec— 
tions of the Library of Congress for sale or exchange, 
or be transferred to other governmental: libraries in the 


District of Columbia for use therein." 


Nor does the Register feel that proof material was what Congress 
had in mind when in Section 12 it provided that with respect to con- 
tributions to periodicals the deposit which the Register was to re- 


ceive was "one copy of the issue or issues containing such contribu- 
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tion." 


The Register's aise retion with r respect ta fea: 


Under Section 61 of the Copyetaht fata ‘the Tegioter ‘shal racalie 
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certain fees, ‘specifically, 


"For the registration of any work subject to copyright, 
deposited under the provisions ofthis Act, $2, which 
sum is to Lcmeiage B perthts enter af. ReGhatee thos dhe 
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copyright notice and in essence copyrightable, a "work subject to 
Copyright." Under Seetion 50 of the Act the Register of Copyrights 
gives bond to the United States for $20,000 for the faithful dis- 
charge of his duties, The Register would not be faithfully dis-= 
charging his duties if he did not demand the payment of the fees 
provided by the Act. He must determine for himself the amount of 
fees required in any given cases and it is believed that such de- 
termination, if the result of the exercise of a reasonable discretion, 
will be accepted by the courts in mandamus proceedings. 

In reaching his conclusions the Register has in this case, as 
in all others, been placed in a position where he felt bound to 


make findings of fact, interpret the Copyright Act, and apply it to 
the extent called forin bonnedtion: withithe:fulfilinent of his 


Sets Th eure 
ee de a) 


duties of  egtbhewetiun — eiiiae ot copetignt It is. ronpantant ty 
contended that such findings and interpretation should be accepted 
by this Honorable Court if it feels that there is reasonable ground 


for either. 


The following authorities are cited in support of the above 


contention: 


(1) As to the findings of the Register on questions of fact: 


(a) as to works of art 





In an opinion of the Attorney General dated January 9, 
19ll, he stated, referring specifically to works of art as the term 


ig used in the copyright statute: 


"The phrase appears to be a new one in the copyright 
statute, and experts would doubtless often differ as to 
its application; and the Register of Copyrights must, 
therefore, when application for registration is made, de~ 
termine for himself the question whether the work presented 
is one of art, but in so doing he cannot, of course, act 
arbitrarily and without good reason," ons of At 
General, Vol. 28, 1909-1911, pp. 557, 1. 


= 80 


Again, on July 30, 1915 (Opinions of Attorneys General, 
Vol. 30, 1913-1916, pp. 422, 424 and 425) the "power vested in the 
Register to issue rules and regulations under which he will permit 
registration under the law" (p. 424) was made the matter of special 
comment by the Attorney General; indicating in his opinion that the 
Register "has at least some measure of discretion in the administra- 
tion of the Act;" and "manifestly in the exercise of that discretion 
he may make such investigation and require such showing of compliance 
with the law as may be necessary to enable him to determine whether 
the prerequisites imposed have been met." (ibid 424, 425) 


"If," continued Attorney General Gregory, "the con- 
tention be correct that the register is vested with 
no discretionary powers of investigation,.and has no 
authority to demand a satisfactory: ‘showing of com— © 
pliance with the plain conditions prescribed iby law 
as prerequisites to the-dssuance of copyrights, that 
officer is reduced to the rdle of a mere automaton, 
who, upon receiving an application for copyright of 
a lithograph, must register and issue a certificate 
therefor, which shall thereafter be accepted in the 
courts as prima fucie evidence of the facts stated 
therein, even though the legal prerequisites to the 
valid registration of the copyright may have been 
wholly ignored. Clearly, such a construction would 


serve to defeat the purpose and intent of the act.” 


Here, again, as in the former opinion rendered in Vol. 28, 


te, the question was raised as to whether or not material submitted 
for registration constituted separate reproductions of works of art, 
and here to like effect as in the former opinion, the Attorney General 
statedt . ¥ . ”" etme . “ tod wy ’ bab ow 4% cy He — Sa Was 
reat weig mi wi not be disturbed onless his discretion ap 
"There is no attempt in the statute to define this 
terms. .Its definition is a mixed question of law and 
fact which in the first instance is to be left to the 
» © sound disoretion:of the Register of Copyrights .. 
(28 op. 560, 561-)" 
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"The question whether the four specimen prints trans- 
mitted by you ere ‘works of art’ within the meaning of 
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the statute as above construed is, as has been stated, 
principally a question of fact, the solution of which 
involves the exercise of artistic judgment and disere- 
tion, and which should be determined, therefore, by 
the Copyright Office rather than by the Attorney 
General." (ibid 426, 427) 


(b) as to "books" 





The Circuit Court of Appeals for the 7th Circuit used lan- 
guage which indicated a recognition on its part of the authority in the 
Register of Copyrights to designate certain written material as coming 
within the definition "book," always provided, it is assumed, that the 
conclusion reached was not an arbitrary one. The court saids 


"Copyright Bulletin No. 15, defining what. may be copy- 
righted under the term 'books', says: 


The term 'book', as used in the law, includes 
tabulated forms of information, frequently called 
charts, tables of figures showing the results of 
mathematical computation, such as logarithmic 
tables, interest, cost, and wage tables. 


"By administrative construction appellant's publication 
is a book."—-Edwards & Deutsch Litho. Co. v. Boorman, et 


al, (15 F. 2d. 35) 
(2) As to the interpretations of the Copyright Act by the Register 


of Copyrights: 
The following citations seem quite definitely to express the 





judicial conception not only that under the present Act is it one of 
the normal functions of the Register of Copyrights to interpret and 
apply the statute within the field of copyright registration, but that 
his views, while not compelling with respect to the courts, are entitled 
to great weight and will not be disturbec unless his discretion appears 
to have been abused. 

The right of the Register to refuse to register an application for 


renewal of copyright on the ground that the person making the application 
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was not one of those entitled to renew under the statute was apparently 
taken for granted in the case of White-Smith Music Publishing Co. v. 
Goff--which was an action for infringement-—-both in the district court 
and on appeal. Both in the court of first instance and on appeal the 
court sustained the interpretation placed on the Act by the Register. 
In the opinion rendered in the district court the Judge pointed out 
at the outset that 

"The Register of Copyrights refused registration for a re= 

newal or extension of copyright under Section 24 of the 

new copyright law (Act March 4, 1909, c. 320, 35 Stat. 

1080 [U. S. Comp. St. 1909, p. 1296]) on the ground that 

it could be made only in the name of one of the designated 


beneficiaries and not in the name of an assignee." (180 
Fed. 257) 


In the decision rendered by the Circuit ‘Court of Appeals (187 Fed. 247) 
Judge Putnam pointed out that the complainant — 


Yoffered registration under the statute, and, although 
registration was refused, yet it fully complied with the 
requirements of law, and is entitled to maintain this suit 


if it had any statutory right to the extension." (ibid 247) 


And again: 

"In the present case the letter of the statute had not been 

complied with by any application for an extended copyright 

made by the author, or by any others designated in connec- 

tion with such application if he was not living." (ibid 252) 
Relief was refused in each court on the very ground. on! which the Register 
refused registration--i.e., that a publisher who applied for renewal 
registration was not—~in contradistinction with the author, if living— 


entitied to that Tight ee 
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"Section 53 of the Copyright Act authorized the register of 
copyrights to make rules and regulations for the registration 
of claims to copyright. Rule 12g (U. 8. CG. A., title 18), 
hs which plaintiff files its application, reads as follows: 
12 (g)—-Works of art and models or designs for works of art,' 
This term includes all works belonging fairly to the so-called 
fine arts (paintings, drawings and sculpture). 


"This permits registration of works of art or @esigns, for 
works of art such as ‘paintings, drawings and sculpture.' 
Plaintiff stated in its application that it was filing a draw- 
ing for registration. The dress itself could hardly be 
classed as work of art und filed in the register's office. 
Moreover, the regulation just quoted lists ‘garments! among 
those articles in which 'the exclusive right to make and sell 
#* # * should not be sought by a copyright registration.’ All 
the plaintiff could accomplish under this section was to regis- 
ter its drawing, and unless we read into the statute something 
Which is not there plaintiff secured no exclusive monopoly of 


the dress shown in the drawing. 
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"In August, 1933, in response to. a written inquiry from @ de- 
signer of dresses, the register.of patents [copyrights] replied 
as follows: 3, 35 Stat. LOM; August 24, 1912. «. 32 


There are mo provisions in the copyright law for 
protecting fashions for dresses. The right to 


make and gell an artistically designed garment 
may uncer proper circumstances be obtained by a 
Gesign patent issued from the Patent Office but 


not by copyright. 


"This administrative interpretation of the law is, of course, 
not conclusive, but it is entitled to weighty consideration, "-- 
J. Adelman, Inc., v. Sonner's & Gordon, Inc., et al, (Dist. 
Court, S. D. ew York, March 26, 1934) 21 U. S, Pat. y. 218-19, 


4 


“{s the opinion of the learned and experienced Registrar of 
Copyrights, the copyright law as heretofore. and now in force 
affords uo protection for designs for articles of manufacture. 
For a number of years, however, legislution has been sought 


and bills to that effect have been introduced in Congress, to 
extend the copyright protection to such designs, Screlianaae Bane 
ve Doris Silk Corp. (Dist. Court, 5S. D. New York, May’ 7,-1929); 
Copyright Office Bull. 20 "Copyright Decisions, 1924-35," Pp. 
188, saulotures } 
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"The plaintiff, a corporation, is a manufacturer of silks, 
which puts out each season many new patterns, designed to 
attract purchasers by their novelty and beauty. Most of 
these fail in that purpose so that not much more than a 
fifth catch the public fancy. Moreover, they have only a 
short life, for the most part no more than a single seasca 
of eight or nine months. It is in practice impossible, and 
it would be very onerous if it were not, to secury design 
patents upon all of these; it would also be impossible to 
know in advance which would sell well and patent only those. 
Besides, it is probable that for the most part they have no 
euch originality as would support a design patent. again, 


it is impossible to copyripht them under the Copyright Act, 


or at least so the authorities of the Copyrixht Office hold." 
Cheney Bros. v. Doris Silk Corp. (Circuit Court of Appeals, 


2d Circ., Oct. 21, 1929) 35 F. (2d) 279; (italics vol.) 


"It should be noted that the form of the application as pre- 
pared by the Register of Copyrights does not express his 
arbitrary interpretation of the statute. Rather, it is 
apparent that the Register of Copyrights prepared the form 
in accordance with the provisions of the act of March 4, 
1909, c. 320, sec. 5, 35 Stat. 1076; August 24, 1912, c. 336, 


37 Stat. 2488 (U. S. Code, title 17, copyrights, sec. 5), 
which in part reads as follows: 


Sec. 5. Classification of works for registration. The 
application for registration shall specify to which of 
the following classes the work in which copyright is- 


claimed belongs: 
(g) Works of art; models or designs for works of art. 


"The application form, it is true, includes the words tpaint- 
ing, drawing, or sculpture,’ which are not specifically men- 
tioned in the foregoing section, but the addition of those 
words af Peers a fair iutendnent of the section. 


"Moreover, the classification widen the Librerien of esr 
has promulgated in accordance with the Copyright Act reason 
ably defines the scope of section 5, subdivision (g). The 
‘Rules and Regulations for the bd. ed bgp of phe to Copy- 
right! sets forth: 


“Rule 12, (8) Works of art and models or » -daeeges we works 
of art. This term includes all works belonging fairly 
to the so-called fine arts. (Paintings, drawings, and 
sculpture.) 


_ The protection of seta of the industrial arts utili- 

 tarian in purpose and character, even if artistically made 
or ornamented, depends upon action under the patent law; 
but registration in the Copyright Office has been made to 
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protect artistic drawings notwithstan 


ding they may after- 
wards be utilized for articles of i abe | . 


manufacture, 


Toys, games, dolls, advertising novelties, instruments 

or tools of any kind, glassware, embroideries, garments, 
laces, woven fabrics, or similar articles are exauples, 
The exclusive right to make and sell such articles should 
not be sought by copyright registration."~-Kemp & Beetley, 
Inc., v. H. Hirsch and EK. Berquist (Dist. Court, E. D., 
New York, Aug. 1, 1929) 34 Fed. (2d) 292. 


"It is conceded that the Copyright Office at Washington has 
made ali renewal registrations since the 1909 act came into 
effect in accordance with the 1909 act. While, of course, 


their interpretation is not final, the administrative inter- 
pretation of a law is entitled to great consideration, "—- 


Stephens et al. v, Howells Sales Co., Inc., (Dist. Court, S.D. 
New York. Dec. 15, 1926), 16 F. (2d) 805. (italics vol.) 


"The practical interpretation which for a long time had been 
given to this statute by the Copyright Office for the regis-— 
tration of copyrights required the applicant to state whether 
the article for which he desired copyright is a book, musical 


composition, engraving, or other thing as defined. Articles 
named in the copyright statutes as subject to copyright were 
classifiea on the application blanks, and the rule has pro- 
vided that, if only the words of a song were desired to be 

protected, the application should be made out for a "book! ; 

whereas, if protection was degired for both words and music, 
the application hed to be made for a ‘musical compositions! 


The Gopyright Office in 1905, in further interpretation of the 
statute enumerating the classes of articles which decane sub~ 
jects of copyright protection, informed persons generally that, 
‘if the words only of a song are desired to be protected, the 

t ' 1 


desi on ‘bo hould be uged,! der @ rules & co 
righted ‘musical composition' covered words and music; while, 


if the applicant/intended to copyright only the words of a 
song, he must have designated his work under the classification 
of ‘book,' which has been construed to.be « literary composi- 
‘Rion. (Littleton et al. v. Oliver Ditson Company, C.C., 62 Fed. 
“597; Hervieu v. Js Ss Ogilvie Pub. Co., 6.C., 169 Fed. 978)."- 
M. Witmark & Sons v, Standard i Co. (Circ. Court of 
Appeals, 3d Circuit. Mar. 20, 1915.» (italics vol.) 












In this connection see Rule 10 (e) of the Copyright Office. 


In connection with the question of the discretion with which the 
Register of Copyrights is vested under the present Act, the following 


may be of interest, 

When in 1930, hearings were held on the so-called Vestal Bill be- 
fore the House Committee on Patents, the bill as discussed contained 
certain provisions, the obvious purpose of which was to deprive the 
Register to a certain extent at least of the discretion with which he 
was then, as he is now, vested in connection with the performance of 


his duties of copyright registration. 

These provisions were made the subject of protest before the 
Committee by William L, Brown, then Assistant Register of Copyrights. 
The following is quoted from Part I of the Hearings on the General Re- 
vision of the Copyright Law before the Committee on Patents of the 

Unesegusebe ebafieinn 3 agian Bese chiyea sk, 6990, yp." 180 aid'2825 


ment 9 

"MR. BROWN. # * # In section 36, page 30, line 19, it is 
Stated that the copyright office shall have no discretion 

to refuse to receive such applications nor refuse to 
register the work. And in section 58, on page 42, line 

13, among the provisions for assignments, the statute reads: 


"The register of copyrights shall have no discretion to 
refuse to record any instrument presented to him for re- 
cording. 


"I wish to protest against this restriction of discretion on 

the part of the Copyright Office. It is not consistent with 

the provision in another part of the measure that the regis- 

ter of copyrights shall make rules, and the copyright office 

is faced almost every day with applications which are not in 
accordance with the provisions of the statute. The statute 
itself determines what shall come under the provisions of copy- 
right, works of literature, drama, music, and fine arts. 

Suppose we get a wheelbarrow ora stuffed doll baby or an fron 
puppy dog with an application for copyright. Is the office 

to exercise no discretion? We orice had an application for the |/ 
copyrighting of the tricks of a trained bear, in order to pre- 
vent another trained bear from performing the same tricks, 


ge this provision we should have no discretion but to enter 
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"MR. LANHAM. Now, section 36 on page 30 says: 


"The copyright office shall have no discretion to 
refuse to receive such application nor to refuse 
to register such work, 


"Does the qualification there in the word 'such' so restrict 
as to make the meaning clear? 


"MR. BROW. Well, it would be at least a little doubtful as 
to whether it did or did not, I think. And I think the pro- 
vision is put in without an appreciation of the aifficulties 
that we have to face day by day. Take in the other matter 
here, the matter of recording copyrights, we receive copy- 
rights which should be registered at the Patent Office some— 
times. We receive assignments, informal assignments and as—- 
Signments that are without signature. Are we to put them on 
the book regardless of whether we thereby safeguard the appli- 
cant or not? It does not seem so. It does not seem as though 
the office should be prevented from exercising administrative 
discretion. 


"MR. LANHAM. May I ask this question, Mr. Brown. If a limi- 
tation were put in this provision making it applicable only 
to instruments which are subject to copyright under the pro- 
visions of this law, would it then be all right in your judg- 
ment? 


"MR. BROWN. Of course. The office is there to execute the 
provisions of the law. We are most amxious to execute them 
when it comes within the provisions of the law, but we do not 


Wish to be deprived of any exercise of discretion in those 
things. 


"MR. LANHAM. In things which are not subject to copyright? 
"MR. BROWN. In things which are not subject to copyright. 


"MR, LANHAM. I assume that there is no intention to deprive 
you of that right. 


"MR, BROWN. You see how impracticable it would be. # * # " 
The Vestal Bill never became law. The proposal to deny discretion 
to the Register seems to have been abandoned and has not since appeared 


in any copyright bill presented to Congress. 
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MEMO re THE PURPOSE OF THE DEPOSIT—-TO WIT, THE 
ENRICHMENT OF Tih LIBRARY OF CONGRESS 


he purpose of the deposit is to 


It is conceived that this thesis—-that t 
d by an argument to the follore 


enrich the Library of Congress—-will be oppose 
ing effects 


"All deposits made with the Copyright Office are not taken over by the 


Library of Congress, The Library makes its own selection. ‘'Two complete 
copies of the best edition’ must be filed with the Copyright Office even where 
the form of the deposit is two common sheets of paper bearing, say, 4 limerick 
of no special merit taken from the stendpoint of the development of the arts 
and sciences, once publication thereof with the adequate copyright notice shall 
have been established, This material would not enrich the Library of Con- 
gress if taken over by it, end the chances are 100 to 1 against the Library 


taking over such material." 
g in the fact that of the material 


taking the term in its uguel mean- 
it may be admitted, is of no 


But the difficulty of the argument lie 
submitted a vast amount consists of books, 
ing, and not of the exceptional naterial which, 
value whatever from any library point of view. Let us limit ourselves to bookse 
What is accomplished by Section 12 in demanding that there shall be deposited 
under Section 12 two complete copies of the best edition of books; and by 
Section 13 in providing that if a person refuses, upon demand for such copies, 
to provide them, he shall inter alia, pay to the Library of Congress twice the 
value of two complete copies of the best edition of such books, is that the 
purposes of Section 59 of the Act shall be carried out, to wit, that the 
material in questicn shall be transferred to the permanent collections of the 
Library of Congresc, including the Law Library; or thet it shall be placed in 
the reserve eollections of tie Library of Congress for sale or exchange; or 
that it shall be transferred to other governmental libraries in the District 
of Columbia for use therein. {wo complete copies of the best edition obviously 
serve the purposes set out in Section 59. Obviously two incomplete copies of the 
best edition would not serve that purpose. On the other hand, it may be that 
two complete copies of the next to the best edition would serve it, but the 
line must be drawn somewhere, In accepting deposits, the Register must take 
into account whether the purposes of Section 59 are served. As above stated, 
those purposes might be served by two complete copies of the second best or 
third best edition. But aside from the mandate of "two complete copies of the 
best edition" prescribed by Section 12--in determining whether the deposits are 
in fact, two complete copies of the best editdon--the Register must decide 
whether, being what they are, these deposits meet the purposes of the Act. The 
question of what does constitute the best edition is always a question of fact ° 
and is @ matter conzerning which two different opinions may be entertained, 

But there must be a limit somewhere; and that limit becomes defined once it is 
apparent that by accepting deposits in a certain form the purposes of Section 
59 will obviously not be met, It is believed to be beyond argument that page 
proof transcends that limit, In any event, it is the calculated opinion of 
the Register that it does so--which is the vital point at issue in connection 
with the exercise of & reasonable discretion of the Register in passing on the 
point. Congress was, of course, aware when its legislation took the form of 
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Section 12 that every item deposited in the Copyright Office would not, if 
accepted by the Library, enrich it from the bibliographical point of view, 
and likewise aware that because of this fact it would not be taken over by 
the Library. But in providing that the deposit should (except in the case 
of contributions to periodicals) consist of complete copies of the best edi- 
tion of books, Congress announced its intention that of all the material the 
Library might take over, the Librarian should be furnished without cost with 
two complete copies of the best edition thereof. 


It is the studied conviction of the Register that when Congress provided 
that there should be, in the case of printed books deposited with the 7 
right Office, two complete copies of the best edition thereof, it did no F 
) mean that Congress should be provided with two complete copies of page ee 
| thereof. And the Register does not believe, after careful examination 9 e 
law, that it was intended that by publishing two complete copies of a oe 
proof and depositing this proof with the Copyright Office, the speci 7 
visions of Section 12 with respect to the nature of the deposit required in 
the case of books and the obvious purpose of the deposit as reflected in 
Section 59, could be defeated by a transparent device which takes the fom 
of publishing proof of printed material which is intended to become for z 
first time generally available to the public in what is generally recognize 
to constitute in common parlance and common understanding a booke 


i h appears in 
I append a statement of the Librarian of Congress whic 
"Copyright Hearings—Bills 5. 6330, 3. 2499, Se 2900, HR. 19853, HR. 243, HeRe 
1174—dune 1906, December, 1906, March 1908," pages 14 and 15s 


"The other matter is that of copyright deposits. The volume of these 
4s now prodigious. During the last year alone the articles deposited 
exceeded 200,000 in nunber, A large proportion of these are of great 
value to the Library and are drawn up into it. The rest remain in the 
cellar, The accumulations in the cellar now number a million and a 
half items. Many of these would be useful in other Government 
libraries; for instance, medical books in the library of the Surgeon- 
General's Office. Some of them might be useful in exchange with other 
libraries. A few might have value in exchange with dealers, The re- 
mainder are a heavy charge upon the Government for storage and care, 
without any corresponding benefit. They ought to be returned to the 
copyright proprietors if they want them, or, if not wanted, destroyed. 
Such dispositions are, I believe, already within the authority of law; 
but it is fair that they should be expressed. The bill (secs. 58 and 
59) definitely expresses them. I ask your attention to them in due 
course, They have been accepted by the conferences, and therefore by. 
the interests outside of the Government most nearly concerned with their 
operation. But they may awaken some apprehension elsewhere because of 
a quite common misunderstanding of the significance of the deposit and 
its relation to the copyright protection, 


"The original purpose of such deposits was the enrichment of the Library, 
This is clear from their history, both in this country and abroad. They 
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Sante Selatiiate te securing copyright, but they had no con- 
stance, the copie € copyright once secured, In England, for in- 
Witch wacabtec ieaatysee (now five) are to be for the use of the 
eration fanonrst Taries--no one of which is the office of regis- 
of Baweuehigetie ghts. The earliest act in this country was that 
beaty of Hths alee 1783, which exacted a copy as a gift to the 
tide of wadd unt any of Cambridge, Harvard University, ‘for the 
gaa Cent*ac' eed) which was not the office of copyright. The 
ETT RE ULE 0 Ry of Congress, that 
eeaye tee ‘ ded that the copyright proprietor should give one copy 
of the book to this Library, and st the sane tine it provided that 

Should give one copy to the library of the Smithsonian for the 
use of that library, 


"In 1867 the library of the Smithsonian became a part of the Library 
of Congress, The act of 1870 provided two copies, both to be addressed 
to the Library of Congress. But by that same act of 1870 the Library 
of Congress became the office of registration for copyright; and from 
that time, and because the failure to deposit not later than the date 
of publication actually voided the copyright, an impression has grown 
up that the articles deposited are an integral part of the record of 
registration, and have a peculiar sanctity as auch. The fact of the 
deposit has been and will be an integral part of the record, and in 
times past this could most readily be proved by the copies themselves, 
the law providing neither for a certificate to the claimant admitting 
the receipt of the deposit nor an entry in the official record showing 
it. But hereafter the fact of deposit will be proved by the certifi- 


cate itself. 


"There is an impression-~a very natural one, too--that the copies de- 
posited are necessary evidence of the thing copyrighted, and essential 
as such in litigation. Now, during the past thirty-six years the 
copyright office has record or memory of only four cases in which arti- 
cles deposited have been summoned into court, and an authority on copy= 
right litigations remarks that in three of these he is quite certain 
that the reason was a fanciful one, and in the fourth he did not see 


any necessity for it. 


“For the matter of that, however, there is little prospect that any 
article of sufficient importance to be a subject of litigation would be 
deliberately destroyed, or would fail to be drawn into the permanent 
collections of the Library--at least one copy of it." 





Memo. Re 20th Century-Fox Film Corporation 


v. Bouve — Law 89,881. 


At the trial Mr. RaWolf in the course of his 


argument, made the following statement: 


We knew we were going to have a case on our 
hands and admit it was prepared for the pur- 
pose of bringing the question before your 
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Memo. Re 20th Century-Fox Film Corporation 
v. Bouve — Law 89,881. 


At the trial Mr. RmWolf in the course of his 


argument, made the following statement: 


We knew we were going to have a case on our 

hands and admit it was prepared for the pur- 

pose of bringing the question before your 

Honor, 

When the court asked Mr. Wolf whether or not 
mandamis should lie in connection with a "made-up case", 
he then tried to withdraw from the above noted admission. 
in my argument, I read the above noted stated to the court, 
as the statement having been made by Mr. Wolf and he did not 
deny having made such statement. The two notes attached 
hereto aré in the handwriging of Mr. Howell and are the 
statements attributed to Mr. Wolf. Mr. Howell wrote these 


statements at the time of the argument about five or ten 


minutes after lr, Wolf had addressed She court as quoted. 














right Office is authorized to roeleter: the titae of athe ean and 


to accept the two sete of proof sheets as a full sompliance with 
the law. i 

I incline to think that proof sheets of the character de- 
scribed do not constitute "copies of such copyright book,” within 
the contemplation of the statute, and recommend that they be re- 
jected. If the parties presenting them have the rights asserted 


they may seek a remedy through the courts. 
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PRELIMINARY OPINION BY JUSTICE BAILEY 
DURING THE TRIAL (R. 347) 


The Court: I have necessarily, during the progress of this case, 
formed sone tentative views. If I should express them now, if 
it would assist counsel in preparing” their briefs, I will; other- 


wise I will withhold then. 


The Court: I think it may assist counsel in connection with their 
briefs. I think the position of the Register of Copyrights is 
somewhat similar to that of the Register of Deeds. I think neces~ 
sarily he has to ave upon the question first as to whether a paper 
should be registered. The Register of Deeds, of course, would 
have to pass on the question of whether it is admissible or not 
and, in a question of this kind the Register of Copyrights would 
have to pass first on the question of whether or not a copyright 
is subject to registration under the statute. 

I do not think his findings of fact are binding on the Court. 

I think if the Court thinks his finding is erroneous the Court can, 
by mandamus, require registration of the copyright. 

Of course, the burden of proof is upon the party seeking the regis- 
tration to show in court that he is entitled to registration, I 
do not think that the Register of Copyrights is confined to the 
arbitrary question of what is subject to copyright. I think he 

has the right, of course, to prepare forms for the convenience of 
those seeking copyright, but parties seeking copyrights are not 
necessarily limited to those forms if the Court think they do not 
cover all the cases. 

As I said before, I think the burden of proof is upon the party 
seeking registration to show the Court that he is entitled under 








the Act to registration. 


In the question of publication I think that there mst be a bona 
fide publication, a real publication, but if not bona fide under 
the general rules, the Court would not undertake to assist any- 
one who has made merely a colorable publication which he does 
not deem bona fide to comply with the statute. 

Now, gentlemen, those are my tentative via and coaadl in 


their arguments may be able to convince me I am wrong, but those 


are my present views in the case. 
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Godfrey; 


Report No. 2222 (accompanying the 1909 bill) was put in evidence, 
by plff for the sake of the remark on Pp. 20 in re rules; “Section 53 pro- 
vides for the making of rules and regulations and does not confer upon 
the Register any judicial functions" 


‘ On the other hand, at the bottom of p. 10 this appears: 
Section 10 explains the method of obtaining registration of the claim 
to copyright and what must be done before the Register of Copyrights can 


issue to the claimant a certificate of registration’. 


Obviously, the Register must exercise his discretion to determine 
whether or not "what must be done” has in fact been done, yuaeKAExxxxxxx* 
basing his judgment upnn the application and deposit made in support thereof 


That his functions are not purely vinisterial is demonstrated 
by the fact that, inmx for example, under Sec. $the applicent shall state to 
which of the enumerated classes his work belongs, but the Register is not 
obliged to accept the applicants classification. If applicant designates 
his work as a periodical, but the Register deems it is a book, the Register 
may demand the affidavit required for a book in Sec. *¥%x 16/ The applicant 
may designate his work as a "work of art", but (as the Attorpex General has 
declared) it is for the Register to determine whether or not it is a work 
of art/ Or if the applicant designates his work as a"design for a work of 
Art", the “egister may find that it is in fact a design for an article of 
manufacture, and refuse to register on the ground that the work comes within 
the design patent lav (R.S. 4929) 
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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA. 


ERNEST J. SVENSON, 


Petitioner, : 
vss : AT LAW, 
$ 
CONWAY P. COE, : No. 89,11). 
Commissioner of Patents, : am 
H 


Respondent. 


BRIEF FOR THE COMMISSIONER OF PATENTS. 








This case comes before the court on a petition for the 
“Assuance of a writ of mandamus, the rule to show cause, rem 
spondent's return to the rule and petitioner's motion for 
judgment Hoteithstandine that return. 

In the petition this court is asked to review certain 
decisions rendered in the. Patent Office and determine that 
they were in Beeor end issue a writ of SoMa directing 
the Commissioner of Patents to institute a so-called "public 
use” proceeding which he has, through an Assistant Commission- 
er, refused to institute. 

It is not alleged in the petition that the Commissioner 
has refused to act on a matter on which by statute or by a 
rule of the Patent Office he is required to act. Nor does 
the petitioner cite any statute or rule which made it manda- 
tory upon the Commissioner to have taken the action which 
the court is now asked to compel him to take. 

On the contrary no statute is relied upon and the only 
rule of the Patent Office which is cited in the petition, 
viz. Rule 11, by its very terms leaves the matter to the dis- 
cretion of the Commissioner. 

The second paragraph of that Rule, which is all that is 
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8. 


10. 


lle 


12. 


13. 


NOTES 


No irreparable injury. 


Courts should not displace the judgment of administrative 
officers or bodies in matters within their jurisdiction. 


Presumption of validity attends official action, and the 
burden of proof to the contrary is upon him who challenges 
such action. 


Action clearly within administrative power. 
Action not capricious or arbitrary. 
Plaintiff will suffer no irreparable injury. 


And further answering, defendant avers that his action is 
not capricious or arbitrary; that his election to receive 
issues of the aforesaid newspaper containing such contri- 
bution in lieu of page proof with the application for re- 
gistration, is within his administrative discretionary 
power; that plaintiff will suffer no injury, irreparable 
or otherwise by the submission of the newspapers with the 
application for registration; and that the pleintiff has 
not overcome the presumption of validity attendant upon 
the official action of the Registrar in this case. 


Purpose is to enrich Library of Congress. 291 Fed. 714, 
715- 


Two copies of a single work were removed from encyclopedia 
and deposited. Held this was sufficient. 56 Fed. 764, 


7706 


Galley proof received in Atlantic Monthly Co. ve Post Pub- 
lishing Coe, 27 Fed. (2d) 556-6 


A page taken out of a volume andnot complete in itself, 
is not a book such as may be copyrighted. Scoville v. 
Toland, Fed. Cases, 12553; 21 Fed. Cases 863, 864; 28 Op. 
At. Gen. 176 (1916). 


The Registrar desires that we file an amended bill alleg- 
ing that material submitted was not a booke 


On Jamary 26, 1938, the Registrar stood ready and willing 
to issue a certificate on the basis of the newspaper edi- 
tions, since in his opinion they then constituted the best 
edition of the books then published--not the mere page proof 
alleged to have been published at an earlier date. Form 

A-5 could have been used by plaintiff on January 26, 1938. 


14. 


15. 





According to Mr. DeWolfe we have two legs to stand on. 
As to one, the position is that page proof is not the "best 
edition" within the meaning of Section 12 of the statute. 
As to the other’ leg, the Registrar has the right to elect 
which of several available published editions constitutes 
in his opinion the best edition within Section 12. 


According to the Registrar the question is this: This ma~ 
terial created forone purpose only, used in the past for 
that purpose and to be used in the future for that purpose, 
to wit, sale and distribution to the public in the form of 
contributions to newspapers, which its nature as such mate- 
rial as the outcome of the process of causing separate i 
proofs thereof to be assembled, bound between covers, 4 

the result labeled "a book." 
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DISCRETION OF REGISTER ec 


port o on that the Register has discrotion to 


complete 
Ran copies of the best edition of a work, Section 10 is mainly relied 


I requote the Section here as follows: 


"That such person may obtain registration of his clain to 
copyright by complying with the provisions of this Act, in- 
Cluding the deposit of copies, and upon such compliance the 
register of copyrights shall issue to him the certificate 
provicec for in section fifty-five of this Act." 


It would seem necessarily to result from the fact that from the words "upon 
such compliance the register of copyrights shall issue...the certificate," 
until such compliance he shall not issue it. In this connection it may be 
observed that an interpretation to this effect ig to be found in the Report 
of the Committee on Patents, submitted to accompany H.R. 28192, dealing with 
the present Act. It is stated in this Reports: 


"Section 10 explains the method of obtaining registration of 
the claim to copyright and vhat must be done before the 
Register of Copyrights can issue to the claimant a certifi- 
cate of registration." 


The matter of the duty of the Register to issue a certificete of 

registration involves necessarily the question of a duty to register—-a process 

‘which in the nature of things must be regarded as a step which precedes regis- 
tration, In other words, while Section 10 does not state in so many words 
that the Register of Copyrights shall register a claim of copyright upon com- 
pliance by the applicant with the provisions of the Act, there was no neces=- 
sity in Section 10 for such specific provision because of the provision in 
that section that such applicant may obtain registration of his claim to copy= 
right by complying with the provisions of this Act. 


This idea is repeated in Section 54 which reads as follows; 


"That the register of copyrights shall provide and keep such 
record books in the copyright office as are required to carry 
out the provisions of this Act, and whenever deposit has been 
made in the copyright office of a copy of any work under the 
provisions of this Act he shall make entry thereof." 


Specific emphasis is laid in thie Section upon the necessity of the making 
of a deposit "under the provisions of this Act" a condition precedent to entry 
thereof by the Register. This undoubtedly means entry of the claim of copy= 
right in the record books of the office, which entry of claim will, of course, 
set out the name of the copy of the work, claim of copyright to which has been 


made. 
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Sections 10 and 54 contain the 
standpoint of the right of the appli 
tion 54 of the duty of the Register 
ditional upon the deposit of copies, 


Same idea, Section 10 speaking from the 
cant to obtain registration, and Sec- 
to enter the claim which is made con- 


prredn mbar sian with this question of the discretion of the Register to 

> the question as to whether a deposit accompanying an application 
is a deposit which calls for registration within the meaning of the Act, 
reference has already been made to the opinion of the Attorney General, 
volume 28, pages 557-561, As already pointed out in a previous memorandum, 
the Attorney General spoke with peculiar reference to the registration of 
works of art, He stated that the term "a work of art" appeared to be a new 
one in the copyright statutes and was one with respect to which experts would 
doubtless often differ as to its application, He said, further, that whether 
& particular item was a work of art "does not present a question of law but 
one of fact, and is not therefore one for decision by me"; and followed this 
statement up by the assertion that when application for registration of such 
material is made, the register must determine for himself the question as to 
whether the work presented is one of art. In view of the fact which appears 
both from the wording of Sections 10 and 54 read together and the interpre=- 
tation placed on Section 10 by the Committee in its Report, already referred 
to, that registretion and certification can only be made upon compliance by 
the applicant with the provisions of the Act; and in view of the fact that 
one of the conditions of obtaining such registration and certification is the 
deposit in the Copyright Office of "two complete copies of the best edition” 
of a book, and the ceposit in the case of a contribution to a newspaper of 
the newspaper in which the contribution is published, it would seem necessarily 
to follow that whether the deposit in the case of a book constitutes two 
complete copies of the best edition, or the deposit accompanying an applica= 
tion for registration of claim of copyright in the case of a contribution to 
a newspaper is a newspaper or periodical, are questions of fact which the 
Register must determine for himself. Taking as an example two complete copies 
of the best edition," and substituting this material in the place of the work 
of art discussed by the Attorney General, his finding would in his om 
language, beering auch substitution, read as follows: 


"and the Register of Copyrights must, therefore, when application 
for registration is made, determine for himself the question 
whet!. + the dspusits preseated are two complete copies of the best 
edition, but in so doing, he cannot, of course, act arbitrarily and 
without good reason, I therefore answer both questions propounded 
in the affirmative, provided the deposits which accompany the appli- 
cation are two complete copies of the best edition; but whether they 
are or not is a question for the Register of Copyrights." 


And the matter may go even farther than this. In determining what the 
material is which constitutes the physical manifestation of the writing, appli- 
cation for claim of copyright to which is made, it would seem that the 
Register would have to answer that question for himself in all cases where the 
law does not answer it for hin, 
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afe 


Section f 
5 of the Act differentiates between books, which it classifies 


under subparagraph (a : 
classifies under pears ere eaas including newspapers," which it 


While in 
appears ina eerateitat ae and practice of copyright law an article which 
in Section 5 shows th S in a general sense a book, this differentiation 
made in the proper at there is a distinction in the eye of the law to be 
éistinctdon is per case between'a book as such and a newspaper as such. This 
deposits Sait eave out in Section 12 in connection with the matter of 
complete co ies Ae ai that in the case of books the deposits shall be two 
Serisitcel pes of the best edition, and in the case of contributions to 

S, the deposit shall constitute the periodical itself. 


of Scrascmnas ee the one to determine, in considering the sufficiency 
ehekts pos om the standpoint of Section 12, whether it is 4 book or 

N er it is a periodical; but since Section 12 requires that a copy of @ 
as odical shall constitute the appropriate deposit where the claim of regis- 
tration of copyright is sought to cover a contribution to a newspaper, the 
Register must also determine whether the purpose to be served by the writing 
is intended to take the form of a contribution to a newspaper. This becomes 
of great importance in connection with the matter of fees. 


A fee of $2.00 is required for a contribution to a periodical. Let us say 
that three separate applications are made for three separate contributions 
to a newspaper accompanied by three separate copies of the newspaper in which 
these contributions appeared; the sum of 36.00 is sent in by way of fees re~ 
quired by the Act, and registration is promptly made, But let us say that these 
three copies of the three newspapers are stapled together and put between paper 
covers and application for registration is made of this material as a book 
accompanied by two bound copies and a single epplication for it as a book end 
the fee of $2.00. It seems plain that the Kegister would not only have the 
discretion but the duty to decide that this was not a "book" as the term is used 
in the Act; for to accept this material as a book and require only a fee of 
$2,00 would be obviously to defeat the purpose of the Act in two ways: (1) 
with respect to the deposit required in the case of contributions to newspapers 
and (2) to defeat the purpose of the Act with respect to the requirement of 
the amount of fees in the case of each contribution; for if he accepted the 
application he would be accepting $2.00 instead of $6.00 to which the Govern- 


ment is entitled. ; 


A reference to the comments of the courts as to the interpretation of the 
Act by the Registe” will show that the court has regarded with perfect 
equanimity the expression of the views of the Register with respect to what 
shall constitute a book under the Act. 


If the above reasoning is correct and the Register is not under the obli- 
gation of regarding a compilation of three newspapers conteining three sepa~ 
rate contributions thereto 4s a book rather than as being what they really are 
within the meaning of Section 12-~separate contributions, for each one of 
mbich a fee of $2.00 is required by the Act--it would seem, to say the least, 
that his discretion in the matter of registration would extend to the case of 
the page proof of material obviously intended for publication in newspapers. 
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For if the finished product in the form of three newspapers gontaining three 
_separate contributions can be held by him not to constitute 6 book—-not to 
change its nature from contributions to a book—it would seem necessarily %° 
follow that this metamorphosis cannot be effected where the material takes 
the form of page proof, 


A court of equity has power under certain circumstances to 
restrain a public officer or official agency from the commission of 
a contemplated illegal act. The question is whether the circumstances 
of the present case bring it within the rule stated in the cases cited. 

The general rule is that the judicial power will not be inter- 
posed, either by mandams or injunction, to limit or direct the action 
of public executive officers in respect to pending matters within 
their jurisdiction and control. "Interference in such a case would 
be to interfere with the ordinary functions of government." Louisiana 
V. McAdoo, 234 U. S. 627, 633; and see National Life Ins. Co. v. 
National Life Ins. Co., 209 U. S. 317, 325. Such interference by the 
courts "with the performance of the ordinary duties of the executive 
departments of the government, would be productive of nothing but 
mischief; and we are quite satisfied that such a power was never in- 


tended to be given to them." U.S. ex rel, Ness v. Fisher, 223 U. S. 


683, 693. It was never intended that the courts should displace the 


judgments of administrative officers or bodies in matters properly 
within their jurisdiction. Waite v. Macy, 246 U.S. 606, 608; Plested 
v. Abbey, 228 U.S. 42; U.S. ex rel. Riverside Oil Co. v. Hitchcock, 
190 U.S. 316, 324-25. 

It is only in clear cases of illegality of action, therefore, 
that the courts will intervene (Bates & Guild Co. v. Payne, 194 U.S. 
106, 108-09; National Life Ins. Co. v. National Life Ins. Co., supra; 


Masses Pub. Co. v. Patten, 2 Cir., 245 F. 102, 106) to displace the 


judgments of administrative officers or bodies. Waite v. Macy, supra. 


"The presumption of regularity supports the official acts of public 
officers and, in the absence of clear evidence to the contrary, courts 
presume that they have properly discharged their official duties." United 
States v. Chemical Foundation, 272 U. S. 1, 14-15. The presumption to 
validity attends legislative ans other official action, and the burden 

of proof to the contrary is upon one who challenges the action, 
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IN THE DISTRICT COURT OF THE UNITED STATES 
TOR THE DISTRICT OF COLUMBIA 


KING FEATURES SYNDICATE, INC. 

a Corporation 
235 Rast 45th Street, 
New York, New Yorks 


-against- Civil Action /'540 
CLEMENT L. BOUVE, 

As Register of Copyrights, 
Library of Congrosse 


: 

Plaintiff, | 
| 
| 
| 





Defendante 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 
WARD GREENE, being duly sworn, deposes and says: 


I am the same person who verified the original bill a 





of complaint herein. 
Since the filing of the original bill of complaint 





herein, I have always been and I now am the Vice-President of the 





| complainant herein. 
| I have subseribed the supplemental bill of conpleint 


| 
and I have knowledge of the contents thereof. | 
Beginning - in June, — 1935 the complainant adopted a | 
| 

| 


system of securing copyright registration for the cartoons and 





other works which it has published or authorized to be published 


as followst- 
These cartoons or other works were published weekly 





jn large volumes which were respectively entitled ‘ing Features 
Illustrated weekly" or "King Features weekly". Hach of these 
yolumes was wholly manufactured and bound within the limits of 
the United States of America and pursuant to Section 15 of the 
copyright law of the United States of Aneriea, ave the text oF 
each of said volumes was always in the English Language » | 
(ee printed portions of seid volumes wore gin 


hae 8 


| seid parayaee set within the Lmits of the Mehta, Signe 











either by hand or by type setting machines or from plates made 

within the limits of the United States from type set therein, 
If the text of said volumes was produced by 

lithographic process or by photoengraving process, such text was 


| 
produced by a process wholly performed within the limits of the 





United States, The printing of the text of said volumes and the 
binding thereof was also performed within the limits of the United 
“tates. To the extent that such volumes were printed or produced | 
in the United States by any processes other than those above specified 
all the work wos done and such process was wholly performed within 
the limits of the United States. | 
In every case the title page of each seid vouaiia’y 
bore the notice "Copyright - - ~ in the United States of America 
by King Features Syndicate, Ince". In the blank space above 
specified the correct year of first publication of each said 
volume was duly inserted. 
In exch and every case the first publication of 
the text or contents of said volumes was effectuated by selling | 


said volumes and offering the same for sale in the United States 


of America. 


In each and every case said volumes were absolutel 





sold by the complainant without any reservation of any kind, for 
resale in the United States of America. 

The predecessor in office of the defendant here- 
in, beginning in about June, 1933 and up to about September, 1956 
granted copyright certificates upon said volumes and each of them 


and he accepted the statutory fee por volume. 
Beginning about September 1936 and when the 


defendant herein became the Register of Copyrights, he has con=- 


tinuously and absolutely refused to accept the deposit of the 
aforesaid volumes or to accept the fees for copyright registration 
which were tendered to him or to grant certificates of copyright | 
registration on said volumes or any of thems = 














Reginning about September, 1956 and during the | 


period sn which the defendant has refused to grant copyright 


certificates on said volumes, said volumes in each and every caZe 


have constituted the first publication of the subject matter or 


text of said volumes. 
nd before depositing said 


In each and every case 2 


volumes in tle Copyright Office, duplicates 9 
States of America without 


¢ said volumes had been 


sold by the complainant in the United 
f said volumes which | 
or sale within the 


rn who oe 


reservation of any kind and the duplicates 9 





were thus sold by the complainant were offered f 
United States of America by the person or tho sconce 


the game from the complainant. 
The subject matter or text of each and every {tem 


specified in the demands which are referred to tn the supplemental 


laint was first published in the United States of 
A true specimen of each of ssid 


bill of comp 
America by means of said volumes. 


volumes ig annexed and marked Brhibit E, Sxhibit F, Exhibit G, 


Exhibit H, Exhibit I and Exhibit J. 
Each and every of the items specified in the 


demands, except 2° otherwise alleged in the supplemental dill of 


complaint, which are identified in the supplemental bill of con= 


plaint, was first published by. the agtual sale in the United 
exemplified by Uxhibit 5, Exhibit r, 


Exhibit G, Bxhibit H, Bxhipit I or fxhibit J and which were in 


each and every case sold and offered for sale exactly in accord= 


| 
| 
States of America of volumes 
ance with the procedure sat forth in paragraphs "SIXTH" and 
"SEVENTH" of the original bill of complaint, and said first ~ . 
lication effectuated by said sales of copies. of said composite 
works in voLune . form antedated the publication of parts of said 


\ ae ae cm oF 
ib works in newspapers aso contributions thereto in ve ny 
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i. 
eA 
fi - ‘ie publicly exhibited the same within the limits of the United 
| _-—s« | States of America and said dealers offered the aforesaid volumes 
. | for sale prior to publication of the subject matter of said volume 


in newspapers or the like. 


The complainant is a very large publisher and 


distributor of cartoons and other newspaper features. It is one 


of the largest concerns engaged in this field in the United States 
and also throughout the world and its annual business amounts to 
not less than Ten Million Dollars ($10,000,000.00). 

It has at least eight hundred fifty (850) employees 
and it has a great many authors and cartoonists under contract. 

The foundation of complainant's business is its 
copyrights, since the complainant derives its income from news~ 
papers wid publish the cartoons and other features put out by 
complainant, upon payment of license fees unto the complainant. 


ihe cauplainant is desirous of assuring the | 





ay be entitled, cven according to the defendant's interpretation 


t 


{ 

| 

| 

laefendant of the full payment of all fees to which the defendant 
| 


of the copyright lew, if this action is finally dismissed. 
| However, if the complainant meots the demands set 


‘forth in the supplemental bill of complaint and it makes the 
}Geposits and files the applications and pays the fees required by 
the defendant, the defendant will pay the said fecs to the Secretary 
| of the Treasury pursuant to Section 49 of the copyright statute. 

I believe that it will be impossible for the complainant to recove 


said fees even though it finally prevails herein. In any event, 


| this action will become moot as to such demands and the correspond 


I verily believe that it is the intention of the 


ing deposits. 
such demands until this case comes to 


|@efendant to continue making 
|triel. If the defendant continues to make such demands ami the 
coaplainant i oonpeltat to comply with the senoy the camlésnast 
pe iidaen sah Sesahenesit. st Sse MF 20" . eal 
The complainant is willing to with 
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cy ‘le ae , 






ig a 7a, er 


| terns east may be imposed by this Court in order to secure any or 
all of the relief prayed for either in the original bill of com- 


be ms 


| plaint ver \in the : "supplemental bill of complaint. 

ial ua A, jherefore, your deponent respectfully prays for 

| | the relief asked for in the original bill of complaint and in the 
supplemental bill of complaint. 
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KING FEATURES SYNDICATE, ING., 


285 Bast 45th Street, 
ae MN New York, 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA | 


a corporation, d pipet 184 


' 





| | Plaintiff, 
sageaete ; ) Civil #540 tere mers 


ieee tease eo eutio ns avin 
CLEMENT L. BOUVE, 
as Register of Copyrights, 
Library of Congress, 


ee’ 


Defendant. ) 


STATE OF NEW YORK ) 
2. OSe8 
COUNTY OF NEW YORK) | 


WARD GREENE, being duly sworn, deposes and 


saysi- Us 
That he is the Vice-President of She above 


named pleintiff. Sah 

That of the itens Adentifiea in plaintiff's 
supplemental complaint as Exhibits A, B,C, Dy so much | 
thereof as is referred to in Paragraph TVBNIY-FIRST of the | 
said complaint is comprised within the four following enumer= 


ated features!- - 


Little Miss Muffet 
meee . 


thee of the Royal Mounted 


That the separate items referred to in Para- 
. graph TWENTY-FIRST of said supplement complaint are but 


four hundred forty-two in number. 
. That the total number of bei” ‘constituting ak 


Sots ot Gt Ge demands, is Ns ghee five 





oan ake 


| 


ea on . “o 
jwere in each and every case the only extant editions of the — 





| volumes in Paragraph NINTH) of the supplemental complaint 
herein, were deposited in the mail addressed to the Register 
lof Copyrights, Washington, D. C., as copyright deposits, they 


|respective works upon which copyright had been secured by 


first publication thereof with notice of copyright affixed. 


| 
} . That each and every Leet listed {n Exhibits B 


and C of said supplemental complaint herein was included in 








said composite works in volume form with the exception of 
‘those few and unsubstantial items referred to in Paragraph 
AWENTY-FIRST of said compleint. 
At the time of the deposit of two complete 
copies of each of the said composite works, which works con- 
tained the entire subject matter of said exhibits, except as 
pete no one of the items listed in said Exhibits B 
and © wee been SLOSS by authority of King: Features 
Syndicate, = in weitrata newspaper or periodical or the like. 
That the defendant herein has rejected and 
refused to accept, as set forth in defendant's letter to 
lees dated June 28th, 1939 - a true copy of which letter 
is annexed pezete and made a pee peneor as Exhibit A-1, the 
deposit Bie Sepiest the filing asf appa eabient for copyright 
‘registration and the payment of the fees therefor, as more 
particulerly referred to in Paragraph EIGHTH of the supple- 
mental complaint and as to the two volumes designated in | 
‘Paragraph NINTH thereof. 


Every one of the volumes or composite 





works mentioned herein and every one of the volumes or 


pomucetice works mentioned in the eae bill of 





complaint which I have verified, consisted of illustretions 


and text and each said volumes or composite works contained 


the separate contributions of more than ten authors. 


SWORN TO BEFORE ME THIS ) — 








29th day of June, 1939. ) sae okt Seely Wip 
fn \ $ +4 “e ee “« eaves Heed ert fm © ~ a ~ 
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King Features Syndicate, I 

ne. 
285 East Forty-fifth Street. 
New York, New York. | 


Gentlemen: 


__ The material, registration of which is requested in fifty of the 
fifty-nine applications delivered to this office by Mr. Joseph A. 
Cantrel, as stated to you in my letter of June 24, 1959, has 
been examined. It consists of proof sheets of matter intended for 
publication and published in the daily press as contributions to news- 
papers. They are designated by you in your applications as follows: 


"King Features Illustrated Weekly," 


Volumes I, II, III, IV and V, stamped 
on the cover: December 23, 1937 


| UI tt " December 31, 1937 
us Li 4 ui January 7, 1938 

2 a zt Li January 13, 1938 
We “ W u January 20, 19358 
Wd “ u W January 27, 1938 
=f 4 4 MJ February 3, 1938 
. zn us a February 10, 1938 
S s MW Wl May 18, 1959 

" - 3 E May 25, 1939 


These so-called volumes contain a number of the proof sheets of 
contributions to newspapers covered by the demand of April 12, 1959, 
sent to you demanding deposit together with application for registration 
in each case of a copy of the newspaper containing such contribution. 
These so-called volumes contain many additional proofs of contributions 
to periodicals, other than the contributions demanded, each proof being 


accompanied by a separate copyright notice. 


As to those contributions covered by the demand of April 12, 1959, 
the material submitted meets neither the terms of the demand nor the 
requirements of Sections 12 and 13 of the Copyright Act, which call 
for copies of the newspapers in which the contributions are published. 


As to the contributions represented by the remaining proof sheets 
thus submitted, registration cannot be made for the reasons set out at 
length in Copyright Office letters to your legal representative dated 
February 26, May 12 and May 27 of 19358. 


The applications submitted covering the "King Features Illustrated 
7 Weekly" material cannot be accepted for the reasons stated above. One 
copy each of this material is being returned to you under separate 
cover, the second copy being retained for purposes of office reference 
to show th ‘eason Ito pe actl aAKE . -. cam 


ne 




















Seeks See 





King Features Syndicate, Inc. -2- 


One hundred dollars of the sum of $118.00 received through Mr. 
Cantrel, which, pending action on the above applications, was temporarily 
credited to your trust account with this office, is returned herewith 
in the form of a check on the Treasurer of the United States. 


The material designated by you as "King Features Weekly," covered 
by the remaining nine applications submitted by Mr. Cantrel, is still 
under examination. You will be promptly informed of the result. 


Very truly yours, 

a eee ee Loe ssaeeiean tS oe Ae i ig Dy 
Register of Copyrights 
cc to McCauley & Henry 


Enclosure: 
Tr. ,Check $100.00 


REGISTERED MAIL 
Return receipt requested 


-” ” . a oe eo Be a 


e ‘a? RE: =, 7 2 eS a 
be FOr Ey og Bote 





28-99 


Tonuory 6, 1941 


MPMORANIUM FOR ASSTOTANT ATTONIEY GFNTRAL SHEA, 


Ret King Poatures Syndteate wae Os Tne Bouvay 
Register of Conyriehte, Rquity #540. 





Atteched hereto {a Mr, Godfrey's report of adverse 
action of the U. Se District Court for the District of — 
in the aboveeamtitled case. 


Three questions sre presented in Mr. Godfrey's report, 
ali of which pertein to the adninistrative acts of the Regleter 
of Copyrights in his refusal to Lasue a certificate of ragis- 
tretion of copyright for the watertal forwarded by the Ting 
Features Syndicate. Tho applicent aprlied for a writ of 
mandamus egainst the Rogistor of Copyrights ond the District 
Court hes held thet pleintiffts clain of copyright should 
be registered. 


stg oe yt respects thie case is elmilar to 
; oration, Special Calendar Noe 7741, 
end now set for argunent on Jonuory 6, By 1941, before the Te Se 
Court of Appesls for the District of Golunbin, but the inetant 
ease raises tno further question of whet ls & *couposite® works 





Racouagndation 


The Rogtetar of Copyrights and the United States Attorney 
recommend an apprels 


ur ale sage on posen’ pending the erikvins in 
Pmt d ! 2. OF If the appeal fn 
in this cree to be 














January 3, 1941 


MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL SHEA 


Ret King Features Syndicate, Inc., 
A Corporation, 235 East 45th Street, 
New York, New York, Plaintiff, 
Ve Clement Le Bouvé, as Register 
of Copyrights, Library of Congress = 
Civil Action Equity No. 540. 





THE LITTS 
dadgment entered December 18, 1940 for plaintiff. 
Time for filing notice of appeal expires Jamary 7, 1941. 


oo. FASS ne 


% ‘the Register of Covielgiit recommends an appeal. to the - 
‘Court of Appeals for the District of Columbia. 


The United bia ght Rdward. We en recommends 
ane ere ¢ : 


ter | aaa Soci fs datas feast fer Stil 2 ragle 
Copyrights is successful in the companion case entitled Bouve v. 


. 20th Century-Fox itn Corporetton ‘Special Calendar No. Ted yo 
; a ae coe lato dha wrneeiteactgebadeies sett 


. rae 


(1) Where the Register finds as a fact that the work 
deposited is a collection of page proof contributions to a news- 
paper, such that compliance with Section 12 of the Act requires 
the deposit of the issues of the newspaper containing such con- 
. tributions, may such finding of fact be set aside by the court 
ieaaeiniibdcomtnsogs tinting ibsAiAte ‘aciahee ated: ia et 

trary and capricious manner? 











(2) May the payment of separate fees for registration 
of claim of copyright in each contribution be avoided by the ex~ 
pedient outlinod in paragraph 1, wherein the applicant merely 
binds together a number of "proofs" of contributions to a news- 
paper and then prepublishes in the form of a book? 


(3) Is the work deposited a "composite" work within the’ 
meaning of Secticw 3 and 5 of the Copyright Act? 


STATUTES. 


The Act of March 4, 1909, C. 320, 35 Stat. 1077, as 
amended (17 0.8,.C.A.) is here involved, and more particularly 
the follorinz sections thereof, to wits Sections 5, 9, 10, 12, 
53, 54, 555 59 and Ql. . oak 


STATEMENT OF FACTS © 


re oS 


‘Plaintiff's complaint is based. on the refusal of the — 
Register in his letter of October 13, 1938 (Complaint, Exhibit D), 
to issue a certificate of registration for the material forwarded 
by the plaintiff with an accompanying letter dated October 8, 1938 
(Complaint, Exhibit 0). A 

The Register's letter of October 13, 1938 refers to his | 
previous letters of February 26, 1938, May 12, 1938, and ay 27, 
193, as setting forth in detail tho reasons for refusal to regis» 
ter (Answer, Exibites 1, 2 and 3). Briefly, these letters state 
that the material deposited 1s page proof contributions to a news- 
paper and, as such, is not registerables that one copy of the news= 
paper first publishing each contribution should be deposited under 
Section 12 of the Copyright Act instead of the bound volums actuel- 
ly forwarded by the plaintiff; that a §2.00 foe should be submitted 
with each newspeper registration; and that tho material deposited 
is not a "composite" work. PRR ne it ep pM 


On December 13, 1940, the court made its findings of 
fact and conclusions of law, copies of which are attached hereto. 
The court did not expressly find that the material submitted for 
deposit was page proof but found (Finding 9): 


#* # # The sheets contained within the volunss 
of "All Tllustrated Weekly" and within the volumes 
of ‘Weekly are printed on one side only; there 
ie an absence of pagination; two grades of paper 
appear to have been used with respect to the 
volumes of 'All Dlustrated Weekly', those grades 
being known in the trade as teoated. paper’ and 
"English finish'; each of the items contained 
within the said books bears a separate notice 

- Of copyright in the name of the plaintiff and 
most of the items therein have a so-called 're- 
lease date' indicated thereon, said release date 
being the earliest date of newspaper te: goes 
authorized by the plaintiff, of the materia}; said 
release dates, with the exception hereinabove noted 
in Paragraph 7 are all subsequent to the first or 
copyright~initiating publication of the said books; 
‘printer's directions! appear to be contained on 
some of the pages of the Weekly, Nonetheless, the 
said pages have been selected, brought and bound 
together in the form of, and 8, books. 





In neither of the findings of fact nor the cdabtibtons 
of law did the court specifically state that the action of the 
Register was arbitrary and capricious. In eon 1l of the 
Conclusions of Law, it did ‘Bayt ee 


li. The defendant, ‘as naib tale of Copyrights, 
has no power to refuse or deny registration of a» 
Claim of copyright which is entitled to registra- 
tion under the Copyright Act. Whether an appli- 
cant or claimant has complied with the law so that 
his claim is entitled to be registered raise ques- 
tions of fact and law to be decided by the Court; 
the Register of Copyrights has no power to decide 
such questions, especially where the deposit of 
copies and the application filed, when read together 
as they should be, are in apparent compliance with 
the Act. In any event, findings of fact and con- 
clusions of law made by the Register of Copyrights . 
may be reviewed by the Court, and they are neither 

~ gonelusive nor binding upon the Court, and such | 
findings and conclusions, if erroneous, may be 
rectified by this Court, 





ARGUMENT 


. (1) This case is similar to Bouve v. 20th Century-Fox 
Lalh Soper aiiue, Special Calendar No. 7741, now set for argu- . 
ment in the U. S. Court of fppeals for the District of Columbia 
on January 6, 1941. In both cases there is the question of 
the powers of the Register and, in particular, whether page 
proof contributions to a newspaper must be received by the 
Copyright Office for deposit under Section 12 of the Copyright 
Act and certificates of registration issued therefor. 


(2) In the instant case there 1s the additional point 
of whether the material deposited is a "domposite" work and, if 
not, mst the Register issue a certificate therefor. 


The term "composite" work is nowhere defined in the Act. 
It is, however, defined in a number of early cases as such a 
work as involves selection and arrangement to which authorship 
may be attributed. See Lawrence v. Dana, Fed. Case No. 8136 
(C.C.D. Mass. 1869), where the Court said (15 Fed, Cas. pp. 57=58) 


Copyright may justly be claimed by an author of 
a book who has taken existing material from sources 
common to all writers, and arranged and combined 
them in @ new form, and given them an application 
unknown before, for the reason that, in doing 50, 
he has exercised skill and discretion in making 
the selections, arrangement and combination, and 
having preeented something that is new and useful, 
he is entitled to the exclusive enjoyment of his _ 
improvement, as provided in the Copyright Act. ##* * ~ 
“Books "made and composed" in the manner are the 
proper subjects of copyright; and the author of  _ 
“pach book has as mech right in his plan, arrange- — 
~~ ‘ment and combination of materials collected and 
presented as he has in his thoughts, sentiments, 
- reflections and opinions, or in the modes in which: 
they are therein expressed and illustrated. * * * — 


des, Fed. Case No. 4436 ta 







; C.C De -avmtre sf spel) A Fad. Cage. No. ~ 
C.0.De. Mass. 1339 ; ferrett Fed. Case. No. 640 . 
0.0.8:D» Ha Y» 1846) Wei on Copyright Lan, pagee 178-179. 


No case has been located which directly supports the 
finding of the Register that the work in question is nota | 
"composite" work. The position of the Register is that the 
arrangement of the material in issue is not the result of in~ 
tellectual effort but merely represents a haphazard aggregation 





of sheets of page proof with no other plan than their chrono- 
logical appearance in the newspapers in which they were in- 
tended to be published, - and hence, not a composite work. 


, A case somewhat in point, upon which the Register 
reliea is Banks Lar Publishing Co. v. Cooperative Pub- 
dishing Cos, 169 Fed. 386 (C.C.Ae (2d), 1909). The Court of 
Appeals quoted the trial judge as follows: 


It is inconveivable to me that to merely arrange 

the cases in sequence (though concededly the reporter 
_ uses good judgment in so doing), and paging the 

volumes ~ things essential to be done to produce 

the volunes = are features or characteristics of 

such importance as to entitle him to copyright pro- 

tection of such details. In my estimation no valid 

copyright fcr these elements or details alone can 

be secured to the offitial reporter. 


| 
The Court of Appeals then stated; 


We concur with Judge Havel in his reasoning and 
conclusion that the arrangement of reported cases 
in sequence, and paging and distribution into 
volumes, are not features of such importance as 


to entitle the reporter to copyright protection 
of such details, 


Consider also eet yee GO. V» Edward Thompson Coe, 
176 Fed. 833 (CC Ae ad), 1910), The Gourt there found that 
the mere aggregation of the weeldy law reports, which had been 
separately copyrighted, into volumes did not create a new work 
which 


required a new copyright. 


A case upon which the plaintiff relies is 
ee a Inc pl. v. Freundlich, Inc., et al., 73 Fed. (2d) 
276 (C,.C.As (2d), 1934)« The Court here held that the mere as= 
sembling, in bound leaf form, of a series of unconnected poses 
of a cartoon character, without story or continuity, constitutes 
a book, but that it was not a "literary, msical or dramatic 
work" within the meaning of Section 18 of the Act, which re~ 


quires that the copyright notice for such literary work shall 
include the year date. 


(3) The District Court in the case at bar said in its 
conelusions of law (paragraph 3) that the material is a "com 
posite" work. It also found in Finding 9 that the "pages have 





. 
+ 


‘ 


a selected, brought and bound tediinne in the form of, and 
i Dae and 


It is extremely unlikely that the Court of Appeals 
would change these findings. 


CONCLUSION 
An appeal ts ie & pending the decision in 
- = 4 = iy 


BY The question whethar the saharin deventted is a "composite" 
work, by itself, does not warrant an cara elie 
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_ respectfully shows to the Court as follows: 


Register of Copyrights, Library of Congress, maintaining his 






FOR THE DISTRICT OF COLUMBIA 





King Features Syndicate, Inc., 
A corporation, 

2355 East 45th Street, 

New York, New York. 





Plaintiff, 


vs Civil Action 


Clement L. Bouve , ran 
as Register of Copyrights, Rauity Now sa 


Library of Congress, 


Defendant. 


COMPLAINT FoR Trine cny ey Tudgeaenh 


The complaint of King Features Syndicate, Inc., 


1. That the plaintiff is a corporation organized 
under the laws of the State of New York, and files this 


complaint in its own right. 
2. That the defendant, Clement L. Bouve, is a 


citizen of the United States, a resident of the State of 


Maryland, and is the duly appointed, qualified and acting 


office in the District of Columbia, and is sued herein in 


his official and representative capacity. 
3. The action herein arises (under the Copyright 


Laws of the United States, being the Act of March 4, 1909, 





as amended (35 Stat. Le, Pt. 1, pp. 1075-1088), as herein- 


after more fully appears. 
4. That the statute referred to in the preceding 


paragraph, Chapter 320, Section 9 thereof, provides as 


follows: 


"That any person entitled thereto by this Act 
may secure copyright for-his work by publication 
thereof with the notice of\copyright required by 
this Act; and such notice shall be affixed to each 
copy thereof published or offered for sale in the 











Ce 











and V of composite work entitled "King Features Illustrated 


nited States by autho of the. copyright 
eee in case of books 
seeking a nterim protection und 
twenty-one of this Act." oF eee 

5. That on the 6th day of October, 1938 the 


plaintiff first published copies of volumes I, II, III, IV 


Weekly" by the offering for sale and the actual sale of said 
copies in the United States, each of said copies of said 
volumes having affixed and applied thereto upon the title 
page thereof the following notice of copyright: "Copyright 
1938 in the United States of America by King Features 
Syndicate, Inc.", 

6. That on the date last mentioned the plaintiff 
first published copies of composite work entitled "King 
Features Weekly" by the offering for sale and the actual 
sale thereof in the United States, each of said copies 
ah EEE TINO RIS SOON TEC ECE” 
thereof the following notice of copyright: "Copyright 1938 
in the United States of America by King Features eoaateate, 
Inc.". 

Photostatic copies of contracts of sale pursuant to 
which said copies of works, hereinabove referred to in | 
Paragraphs 5 and 6 heveor, were first sold by plaintiff in 
the United States of America are annexed hereto and made a 
part hereof and marked Exhibits Al, A2 and A3. Copies of 
said works hereinabove mentioned are too bulky for enclosure 
herein as exhibits, but are ready and available and will be 
offered at the time of the trial of the issues involved 
herein or at any hearing in this proceeding. 


7. That upon information and belief plaintiff 





_avers that on the 7th day of October, 1958 at the request 


re 






oS aa oe - 


‘ka 









_of the plain virr said copies of the said wor) (8 





publicly exhibited, exposed and offered to the public 
| Tesate by the purchasers thereof, hereinabove referred to 
| in Paragraphs 5 and 6 hereof. Fhotostatic copies of state- 
| ments of said exhibition, exposure and offering to the public 
| 
| 


for resale of said copies of said works by said purchasers 





thereof are annexed hereto and made a part hereof and marked 


Exhibits Bl, B2 and BS. 


Chapter 320, Section 12 thereof, as amended by the Act of 
March 28th, 1914, 38 Stat. L., Pt. I, P. 311 as follows:- 





| 

| 

| 

| 

: 8. That the said statute further provides in 
| 

| 

: 

| 


"That after copyright has been secured 
by publication of the work with the notice of 
copyright as provided in Section nine of this 
Act, there shall be promptly deposited in the 
Copyright Office or in the mail addressed to 
the register of copyrights, Washington, District 
of Columbia, two complete copies of the best 
edition thereof then published, **** which 
copies or copy, if the work be a book or 
periodical, shall have been produced in accordance 
with the manufacturing provisions specified in 
Section fifteen of this Act; ****, such copies 
or copy, **** to be accompanied in each case 
by a claim of copyright. No action or proceeding 
shall be maintained for infringement of copy- 
right in any work until the provisions of this 
Act with respect.to the deposit of copies and 
registration of such work shall have been complied 


with." 
9. That the said statute further provides in 


Chapter 320, Section 10 thereof, as follows: 


"That such person may obtain registration 
of his claim to copyright by complying with the 
provisions of this Act, including the deposit 
of copies, and upon such compliance the register 
of copyrights shall issue to him the certificate 
provided for in Section fifty-five of this Act." 





10. Plaintiff avers that all copies of said works — 
have been duly produced in compliance with the requirements 
pertaining thereto of Section fifteen of the said statute. 

11. That on the 6th dey of October, 1938 pursuant 
to said Section twelve plaintiff deposited in the mails 


addressed to the register of copyrights, Washington, Distri t \ 


























of Columbia, two complete copies of the best edition then 


published of the works hereinabove referred to in Paragraphs 
5 and 6 hereof, said copies so deposited being accompanied 
in each case by a claim of copyright thereto on behalf of 
plaintiff. 

12. That on the last mentioned date plaintiff duly 
applied for registration of its said claims to copyright in 
and to each of said volumes of said vie hereinabove 
referred re in Paragraph 5 heeds and of its said claim 
to copyright in and to said woke hereinabove referred to 
in Paragraph 6 hexbon, by completing, executing and deposit- 
ing in the mails, addressed to the defendant, application 





forms therefor, the same being form Al of the Copyright 





Office forms, and plaintiff accompanied each of said appidions 


tions for registration of its said claims to copyright with 





] 


the due tender of payment of the sum of Two Dollars ($2.00) 
in good and lawful currency of the United States as the fee 
prescribed in Section sixty-one of the statute to effect 
each registration and to secure the certificate of regis- 


tration as provided for in Section fifty-five cf the sai 
statute. That plaintiff's said applications and tender of 
said fees were contained in letter from plaintiff to defend- 


ant dated October Sth, 1938, a photostatic copy of which is 





annexed hereto and made a part hereof and marked Exhibit C. 
13. ‘hat on the 13th day of October, 1938, the 

defendant acknowledged receipt of the applications for 

registration hereinabove referred to in Paragraph 12 and of 


the deposit of said copies hereinabove referred to in 
ae aaa 
Paragraph 11 hereof. That the defendant on the last 


mentioned date rejected said applications for registration 





and refused and continues to refuse the registrations 


-4- 











five of the said statute. 








annexed hereto and made a part hereof and marked Exhibit D. 





hereto including specifically all the requirements set forth 
in Sections nine, twelve, fifteen, sixteen, ere 





has a Clear right and is entitled, under said Copyright Laws, 





of said applications for registration and of said deposit of 


copies together with defendant's rejection of said applications 
were embodied in letter from defendant to plaintiff dated 
October 135th, 1938, a photostatic copy of which letter is 


14, That the plaintiff has duly complied with all - 


the provisions of the aforesaid Copyright Laws applicable _ 





and sixty-one of the said laws and the rules and regulations 
promulgated thereunder in respect of registration of claims 


to copyright. 
15. That the plaintiff avers that it is the proprietor 
——<—$——_—— 


of the copyrights in and to the aforesaid works and that it 


to obtain registration of its said claims to copyright, pur- 
s¥ent) bolpectionstenjorythe. said statuse ena) so. cbtain 


certificates of said registration pursuant to Section fifty- 


16. That the said action of the defendant in 
rejecting said applications for registration and in refusing 
to make said registrations and to issue certificates thereof | 


of the aforesaid Copyright Laws, and defendant's eaesexeSusa 





has caused and will continue to cause plaintiff substantial 
damage in depriving it of the rights to ry ateretietie| 
under the provisions of the said Copyright Laws and is 
prayentine She wiaintits trom obtaining the pxeteetion, 


-_—- 


benefits and privileges to which it is entitled under said 



















wee paasnciff avers that there is an actual 


in the issue herein; that the plaintife | 
oe -| 





has a substantial interest in a judicial determination thereof; 


thet the plaintiff, therefore, asks for a declaration in its 
favor of its alleged rights and the co-relative duty of the 
defendant under the aforesaid Copyright Laws pursuant to the 
Declaratory Judgment Act of the Judicial Code, Section 274 
(a) (28 U.S.C.A. Sec. 400) 

18. Plaintiff avers that it has no other iets, 
adequate or complete remedy except as hereinafter prayed for. 

WHEREFORE, the plaintiff prays that this Court 
adjudge and decree:- 

1. That the defendant be directed to register 


plaintiff's aforesaid claims to copyright as applied for 













| herein and issue to the plaintiff, as the claimant of the 


copyrights herein, certificates of registration under seal 


| each such registration together with the corresponding 
| eertificate thereof, of the aforesaid fee, as hereinabove 


_ referred to in Paragraph 12; or 


| and enjoined from refusing to register each of plaintiff's 


| aforesaid claims to copyright as applied for herein and from 














| 4stration upon payment of aforesaid fee; or 


of the Copyright Office upon payment to the defendant, for 


2. That the defendant be perpetually restrained 


refusing to issue to the plaintiff, as the claimant of the 


copyrights herein, a certificate thereof for each such reg=- 





3, <A declaration in favor of the plaintiff of 
its rights, in the premises and under said Copyright Laws, 
to obtain registrations of its aforesaid claims to copyright 
as applied for herein and to the certificates of registration 
of its aforesaid claims to copyright under seal of the 


] 
| 


|Copyright Office. 
| 4. For such other and further relief as this 


‘case may require and which to the Court may seem just and 
| proper. 
KING FEATURES SYNDICATE, INC. 


Vp ld_ fossa 











Lavtoraeys for Plaintiff, 
|729 Fifteenth Street, N.W., 
| Washington, D. C. 


COUNTY OF NEW YORK: ss? 
Ward Greene, being first duly sworn upon oath 


| deposes and says that he is the Vice-President of King Feature 







Syndicate, Inc., the plaintiff in the above entitled cause; 





“that he has subscribed the same and has knowledge of the 






contents thereof; that the matters and things therein 





| stated as of his own knowledge are true and the matters and 






| things stated upon information and belief he believes to be 





es (ophnd, 


SUBSCRIBED AND SWORN TO before me thia3/“aay 


or (Ave, 0. 
fi) Reo kas Cage 


ovary 















s 





OPINION OF THE COURT 

The Court (O'Donoghue, J.). In the case of King Features 
Syndicate vs. Bouve, Civil Action No. 540, the Court finds the 
facts to be substantially as contended for by the plaintiff, and 
the Court also finde the law to be as contended for by the 
plaintiff. 

Accordingly, the attorney for the plaintiff will prepare 
findings of fact, conclusions of law, and a draft of a final 


determination in the case. 
Counsel for both sides will get their exhibits, respec- 


tively, from the Clerk of the Court. 


~ © Jemuary 3, 1941 


MEMORANDUM FOR ASSISTANT ATTORNEY GENERAL SHEA 


Ret King Features Syndicate, 
A Corporation, 235 East Lee “Street, 
Now York, New York, Plaintiff, 
Ve Clement L. Bouvé, as Register 
of Copyrights, Library of Congress ~ 
Civil Action Equity No. 540. — 





TLE LOTTS 
dadgment entered December 18, 1940 for plaintiff. 
Time for filing notice of appeal expires Jamary 7, 1941. 


er erandaiue abs Ge teaaipl iapdcentonterseedahatel-ten fa: 
Court of Appeals for the District of Columbia. 


The ayer States a ae Edward Me Roa recommends 
an wppenke 


_X-recoman an appeal f the apposl ty the Register af 
Copyrights 4s successful in the companion case entitled Ve 
20tk fox Film Corporation, Special Calendar No. ete 

rict of Columbia, 


TiGu 
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(2) May the payment, of separate fees for registration 
of claim of copyright in each contribution be avoided by the ex- 
tlined in paragraph 1, wherein the applicant merely 
binds together a number of "proofs" of contributions to a news~ 
paper and then prepublishes in the form of a book? 


(3) Is the work deposited a "composite" work within the 
of Sectiow 3 and 5 of the Copyright Act? 


i 


- STATUTES 
The Act of March 4» 1909, Ce 320, 3 35 Stat. 1077, as 
amended (17 U.S.C.A.) is here involved, and more particularly 
the following sections ‘ne aie to wits Sections 5, 9, 10, 12, 
53, 5h, 55, 59 and Gl. : : tal ' ; 


A - Poet 
Plaintiff's complaint is based on the refusal of the 
in his letter of October 13, 1938 (Complaint, ‘Exhibit D), 


Register 
to issue a certificate of registration for the material forwarded 
by the plaintiff with an accompanying letter dated Ostober 8, 1938 


(Complaint, Exhibit C). 


The Register's letter of Osteber 25, 2938 rete oh = 
tJ f J 


previous letters of February 26, 1938, May 
Eso ottag arth tn death the ean for rohan 
Exhibits 1, 2 and 3). Briefly, these lettere state 

pod reg tho ater depost gg ag hf yh ated Me gb the yh news- 
paper as 3 one copy of news= 
rare fish piieh AGATA taethel be ed Rene ekcoee ween 
Section 12 of the ( atin Wounen aka 
ly forwarded by setae that @ $2.00 fee should be submitted 


with each i and that the material deposited 


On December 13. NINES We GécPh MABE SNe Ptbdtngs of 

of law, copies of which are attached hereto. 
The court did not expressly find that the material submitted for 
deposit was page proof but found (Finding 9): 





#* # # The sheets contained within the volumes 

of "All Dllustrated Weekly" and within the volumes , 
rare ee oe printed on one eide only; there 

is an absence of pagination; two grades of paper 

appear to have been used with respect to the 

volumes of 'All Dlustrated Weekly’, shoes grades 

being known in the trade as ‘coated paper’ and 

"English finish'; each of the items contained 


lease date' indicated thereon, said release date 
being the earliest date of newspaper publication, 
authorized by the plaintiff, of the materia}; said 
release dates, with the exception hereinabove noted 
in Paragraph 7 are all subsequent to the first or 
copyright—initiating publication of the said books; . 
‘printer's directions’ appear to be contained on 
some of the pages of the Weekly. Nonetheless, the 
' gaid pages have been selected, brought and bound ~ 
together in the form of, and as, books. — 


In neither of the findings of fact nor the conclusions 
of lew did the court specifically state that the action of the : 
Register was arbitrary and capricious, In Paes 12 of the | 
Conclusions of Lew, it did say: 


11, The defendant, as beatae or eee 
has no power to refuse or deny registration of a ~ 
claim of copyright which is entitled to registra- _ 
tion under the Copyright Act. whether an appli~ 
cant or claimant has complied with the law so that 
his claim is entitled to be registered Yaise ques- 





such questions, especially where the deposit of 
copies and the application filed, when read toge 

as they should be, are in apparent compliance hed 
the Act. In any event, findings of fact and con- — 
clusions of law made by the Register of C “ 
may be reviewed by the Court, and they are nei 
conclusive nor binding upon the Court, and such 
findings and conclusions, if spinon ~~ be 
warnattos.Wr,.Sht*, Core de 





ARGUMENT 


. (1), This case is similar to Bowe, ve 20th Contury—Hax 
C i, Special Calendar Ho,. » now set for argu- 

ment in the U. S. Court of Appeals for the District of Columbia 
on January 6, 1941. In both cases there is the question of 
the powers of the Register and, in particular, whether page . 
proof contributions to a newspaper must be received by the 
Copyright Office for deposit under Section 12 of the Copyright 
Act and certificates of registration issued therefor. 


(2) In the instent case there is the additional point 
of whether the material deposited is a "domposite"” work and, if 
not, must the Register issue a certificate therefor. 


The term "composite" work is nowhere defined in the Act. 
It is, however, defined in a number of early cases as such a 
work as involves selection and arrangement to which authorship 


may be attributed, See Lawrence v. Dana, Fed. Case No. 8136 
(C.C.D. Mass. 1869), where the Court said (15 Fed. Cas. pp. 57=58)1 


Copyright may justly be claimed by an author of 
a book who has taken existing material from sources 
common to all writers, and arranged and combined 
them in a new form, and given them an application 
unknown before, for the reason that, in doing so, 
he has exercised skill and discretion in 
the selections, arrangement and combination, and 
having presented something that is new and useful, 
he is entitled to the exolusive enjoyment of his. __ 
4mprovement, as provided in the Copyright Act. ##* # 
_.. Books “made and composed" in the manner are the. 
proper subjects of copyright; and the author of _ 
- . gieh book has as moh right in his plan, arrange-— 
~ ment and combination of materials collected and 
presented as he has in his thoughts, sentiments, . 
. veflections, and opinions, or in the modes in which ‘m4) 
they are therein expressed and illustrated. * * * 











Fed. Case Noe 4436... 


_. . . Consider also Emerson v- Davies 

C.C.D. ram 5h Ur ay luspell, Fed, Case No. 5728 bt og 
(C.0sD. Masse 1839) Atw il. Fed, Case. Noe 6&0 . 
C.C.-De Ne Yo 1846)5 We f, paged. 178-179». 


No case has been located which directly 


finding of the Register that the work in question is nota .. 
"goaposite" work. The position of the Register is that the 
arrangement.of the material in issue is not the result of ine. 
tellectual effort but merely represents a haphazard aggregation 


df sheets of ‘page proof wit no other plan than thelr chrono 
logical appearance in the newspapers in which they were in- 
tended to be published, - and hence, not a composite worKe 


"A case somewhat in point, upon which be Preece 
pone is Lew Pub COs Ve tive 
lishing Co., Feds C.CeAe (2d), 1909). othe Court of 
Appeals quoted the trial judge as follows: 


It is incoreivable to mo that ‘to merely arrang 

-. the eases in sequence (though concededly the "sopeitér 

‘uses good judgment in so doing), and paging the , 

volumes ~ things essential to be done to produce 
the volumes < are features or characteristics of 
such importance as to entitle him to copyright pro- 
tection of such details. In my estimation no valid 
copyright for these clements or detaile alone can 
be secured to the offi¢ial reporter. 


The Court of Appeals then stated: 


We concur with Judge Hazel in his reasoning and 
conclusion that the arrangement of reported cases 
in sequence, and paging end distribution into 
volumes, are not features of such importance as 
to entitle the reporter to copyright protection 
of such details. 


Consider also West Publishing Co. vs wean aes tle, 
176 Feds 833 (C.C.Ae (2d), 1910), The Court there found tha’ 


the mere aggregation of the weekly law reports, which had been 
ny copyrighted, into volumes did not create a new work 


which required a new copyright. 


A case upon which the plaintiff relies is 
o Ve Fed. (2d) 
C.C.Aw (2d), 1934)0 Court here held that the mere as- 
in bound leaf form, of a series of unconnected poses 
of a cartoon curate, without story or continuity, constitutes 
a book, but that it was not a "literary, musical or dramatic 
work" within the meaning of Section 18 of the Act, which re= 
quires that the copyright notice for such literary work shall 
inolude the year date. 


(3) The District Court in the case at bar said in its 
conelusions of lew (paragraph 3) that the material is a "com 
posite" work, It also found in Finding 9 that the "pages have 
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een selocted, brought and bound toyetier in the fora of, and 
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CONCLUSION 
gp gamle tg a ei hg decision in 


Bowe, v; 20 20th Century-F a: rporation, supra, If that 
ra) nen should be dropped. 


erarruzyy The qeankion whether Whe nateeial deposited ie a ee 
work, by itself, Soon bet merrent on.sipette 
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Copyrights, ic ? ¥, , : . ti ; es ( [Ont I LS act a O8F's J 
weekly publicat..an te pls tiff, -and for decleratare lement fixings aad 
detersiring Piairtiffs rights in respeRi , re Ln 
u has comm iar s h the provieions of & 
thet it has com the pp: G 
tates, Bo as to entitle Lt to the registr: ti. that th 
Geten@ent bas refused to resister the claims that 
Gerendant, pirenast to the lav, does n : ister 
® Copyright elaim if good on its face, onde, 
he does have such a right, that he acted wren, R respect to 
| the preses:t applicat t3ons. Defandarit maint ains shat ba has a discretion to determine 
whether or not the plaintiff has complied with the law, and that mech @igeretiicn may 
% ¢ sofat a8 any find of fact is concerned, out only in the nt 
be reviewed insof any fir ing wl £ he every 
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Court determines that thse exer such discretion was arbltrary amd capri- 

+ More particulerly it is claimed by the defendant that thirteen certain iesues 
om the peper filed herewith are befors the Court at this hear! es none 

pte being relinquished by the defendant at this pretrial. ‘The plainditf 

eogiiesee in this view. : 


SS 


est! 





















at ee trial, parties stipulate that the findings of fact ans con- 
of er which shall be made by the Court in respect of the original complaints 
wits like forue to the supplemenial complaint filed herein, amd 
- ante forme). proof with reapect to such supplamental complaint; 
, Peserving the right, notwithstanding thia stipulation, % offer 
Pm etd reapect to any praction of the plaintiff concdrning attempte at 
of bang material referred to in the sup Plomental camigint; in this 
. pitt aise wewerves the right to offer evisience as to practices 
; of Copyrights and his predecessors in the matter of acting upon 
eof the neture of those herein involved, end the acceptance of deposits 
a. ok penn! yaa aed others. No stipulation herein madd with regpest to 
- etmplaint shall te conetru ed a3 ralsing any new 
tp ol Vie pleadings. 

ool fur & 


Bey oounewl for pisintift, atmo flee 
0 determines in thle cause beige to 4 
-. i isgue ca Seemetnes oh the tetas), ‘cx 

La ow po par ay al = pic mee 


i icin ig, and “ 


i aa 
ry 
tog i 











ad 


» sng 














DISTRICT COURT OF THE UNITED STATES FoR THE DISTRICT OF COLUMBIA 





KING FEATURES, INC., 


Plaintiff Calendar No, 2415 


) 
) 

vs. ) Civil Action No, 540 
BOUVE, 5 
) 
) 


Defendant. 


PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 


Bill f65r mandatory injunction to compel defendant, as Register of 
Copyrights, to register plaintiff's claims to copyright in respect of certain 
weekly publications by the plaintiff, and for declaratory judgment fixing and 
determining plaintiffs rights in respect to said publications, Plaintiff maintains 
that it has complied with the provisions of the copyright laws of the United- 
States, so as to entitle it to the registrations herein applied for, and that the 
defendant has refused to register the claims to copyright. Plaintiff claims that 
defendant, pursuant to the law, does not have a discretion to refuse to register 
a copyright cleim if good on its face, and further, that even assuming, arguendo, 
he does have such a right, that he acted wrongfully and arbitrarily in respect to 
the present applications. Defendant maintains that he has a discretion to determine 
whether or not the plaintiff has complied with the law, and that such discretion may 
not be reviewed insofar as any finding of fact-is concerned, but only in the event 
the Court determines that the exercise of such discretion was arbitrary and capri- 
cious. More particularly it is claimed by the defendant that thirteen certain issues 
presented on the paper filed herewith are before the Court at this hearing, none 
of these issues being relinquished by the defendant at this pretrial. The plaintiff 
does not acquiesce in this view. 


STIPULATIONS: 

At pre-trial, parties stipulate that the findings of fact and con- 
clusions of law which shall be made by the Court in respect of the original complaint 
herein shall apply with like force to the supplemental complaint filed herein, and 
without necessity of formal proof with respect to such supplemental complaint; 
defendant, however, reserving the right, notwithstanding this stipulation, to offer 
evidence with respect to any practice of the plaintiff concerning attempts at 
publication of the material referred to in the supplemental complaint; in this 
connection, plaintiff also reserves the right to offer evidence as to practices 
of the Register of Copyrights and his predecessors in the matter of acting upon 
applications of the nature of those herein involved, and the acceptance of deposits 
offered by this plaintiff and others. No stipulation herein made with respect to 
the original and supplemental complaint shall be construed as raising any new 
issues not heretofore covered by the pleadings. 

Counsel for defendant will notify counsel for plaintiff, within five days 
whether he will require the issue #12 to be determined in this cause (referred to in 
the attached statements of issues to be determined at the trial), or whether it will 
be withdrawn and admitted to be in compliance with the provisions of Sections 15 and 
16 of the copyright Act. Plaintiff does not hereby acknowledge or recognize that 
such an issue is properly raised by the pleadings in this case. 


eS ee ee ee a 





KING FEATURES INC. v. BOUVE Cal. No. 2415 
C. A. No. 540 


STIPULATIONS: (CONT'D.) 


Parties stipulate that certain documents, bearing initials of the 
Court, represent the publications referred to in these proceedings, and that said 
publications may be received in evidence without formal proof, exclusive of any 
notes in pencil or pen appearing therein. 


Defendant's counsel will supply to plaintiff's counsel within three 
days a list of newspapers and dates of publication of these newspapers, in which he 
claims certain articles referred to in the exhibits heretofore identified appeared, 
and that the separate articles were sent to the newspapers by the plaintiff. 
Plaintiff's counsel thereupon will endeavor to inform defendant's counsel at least 
within five days thereafter whether he will stipulate with respect to authenticity 
of such publications and whether he will stipulate that they were sent to the 
newspapers by the plaintiff for such publicabion. 


Any stipulations hereinabove made or hereafter made by and between 
the parties as contemplated by these pre-trial proceedings, are entered into 
with reservations of rights on part of each side to object to such documents, 
papers or other evidence on grounds of relevancy, materiality or competency. 


Dated ___ May 13, i«s,.:«21:940 
Pretrial Justice. 


REMARKS of Pretrial Justice for consideration of Trial Justice: 


Attorneys authorized to act: 


ELFRED H. WASSERSTROM 


J. A. CANTREL 
Plaintiff 


H. L. GODFREY 
Defendant. 



































IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


KING FYATURES SYNDICATE, INC., 
A Corporation, 

235 Kast 45th Street, 

New York, New York, 


Plaintiff, 


VSe Givil Action No. 540 


as Register of Copyrights, 
Library of Congress, 


ee @e es se © 66 86 S8e@ 82 Se 68 £2 SF OF 


Defendant. 


The above entitled action, having been duly commenced 


by the filing in the office of the Clerk of the Court, of the 


complaint herein for injunction and declaratory judgment and 


the service of subpoena and copy of said complaint on the abc 


named defendant (copies of said complaint having been also 4 


served upon the United States Attorney for the District of Colt 


bia and upon the Attorney General of the United States) and 


defendant having duly appeared herein in answer to the compla 


and a supplesental complaint having been thereafter duly file 


and served herein upon said defendant pursuant to order theref( 
of this Court and the defendant having answered said supples 
complaint, and the issues thus joined having duly come on to 
signed District Justice and said issues 


this Court on the 23rd and 24 


tried before the under 


having been tried at a term of 
1940 and the parties hereto having appeared ¢ 


days of October, 


said trial by their respective attorneys and having dduced thei 


proof before the undersigned pietrict Justice, — 
I DECIDE AND FIND AS FOLLOWS? 
FINDINGS OF FACT 
1. That the plaintiff, King. Features Syndieste, Ine, 
isa corporation organized and existing ere of the 


| JOPKe 
$ 













2. That the plaintiff is and was et all times hereinafter 
mentioned, the proprietor of the copyrights in and to the follow 
ing books, including all the copyrightable material therein con- 
tained, entitled (a) "King Features Illustrated Weekly" Volumes 

I, II, III, IV and V thereof, hereinafter collectively Deferred to 
as "All Illustrated Weekly" and "King Features Illustrated lieekly” 
Volumes I, Il, III and IV thereof, hereinafter collectively re- 
ferred to as ‘nYLlustrated Weekly" and (b) "King Features Weekly" 
hereinafter referred to as "eekly", the separate numbers, Teetee 
or editions thereof, respectively, are hereinafter indenti fied ) 
alphabetically according to their correspondingly hereinafter in- 


dicated dates of publication:- : 
Date of public: tion, 


_ Ae All Illustrated Weekly and fleekly 10/6/38 
'B. Illustrated Weekly, Vols. I,11,111,1V ae 
C. " " 6/38 
bi = " " wp om moon 1/13/38 © 
E. " n n ”" om ft fn 1/20/38 
PF. ~# ry @ StU - Reap arn 1/27/38 
GQ. " " n non moon 2/3/38 
tome o nh noosa wT Seth nee 2/10/38 
I. " " Vo is T, neh iD and Weekly wae 
cagyae St» ooo er eumeie 15/39 
es " 8) <0) (00 oh. te ah " 1/12/39 | 
doy3s a be Gieiee ale nompyr ined ale et im ee 1/19/39 
M. All Illustrated Weekly: and eekly 1/26/39 
Wee, wis Ue n Lanse, 2/2/39 
ee Oe RPT 2/9/39 
Pp, om o al oom 2/16/39 
Aled incised sn nits 2/23/39 
oe ate aad 4/6/39 
Spei-2 Cn ue hel leact n . / 
Ue " " ) " " 3/' 39 
weypen ef Ling ee Y) Laabew tnd /39 
". " a, 3/16/39 
ayfing Featanes igh, oats aponio 3/23/39 
YY" WJ " , 4/20/39 
oigiive nT crse wm; he t on 4/27/39 
Al. " " A a 5/4/39 
AER) sosRiowwicns Snalinsed (me uth 5AN/I9 
cl. " ” n " " 5/18/39 
ODA, he Coppi gh AGkmovilay Comb that veld bor'g/dg/sGroen 


3. That said books were each printed in the City of New 
York from type set within the limits of the United States and the 








4. That plaintiff first published in the United States the 

said books, hereinabove identified as A,B, C, D, Ey F, Gy Hy I; 

Jy Ky Ly My Ny O, Py Qy Ry S, T, Uy Vy W, X, Yy Z, Al, Bl, Cl and ee] 

Dl, on the correspondingly hereinabove set forth respective dates as 

of publication by the first sale of copies thereof and the first 

offering for sale to the public on the said corresponding respective 

dates of publication; that all copies of the said books as so 

first published had affixed and applied thereto upon the title 

pages thereof the statutory notice of copyright, namely, Copyright 

(the year of first publication) by King Features Syndicate, Inc.; 

copies of each said number, issue or edition of the said books so 

first published were six in number. : 
5. That on the 8th day of October, 1938 plaintiff deposited 

in the mail, properly addressed to the Register of Copyrights, 

Library of Congress, Washington, D.C., two complete copies of the 

only edition then published of the books entitled "King Features 

Illustrated Weekly, Volumes I,II, III, IV and V" and "King 

Features Weekly" which had been first published, as aforesaid, 

on the 6th day of October, 1938, and plaintiff accompanied said 

deposit with its claims to copyright in and to each of said 

books, including the said volumes, that is, plaintiff accompanied ' 

said deposit with separate applications for registration of its 

claims to copyright in and to each of said books (a separate | 

application having been filed by plaintict for wech of the five | 

volumes of King Features Illustrated Weekly and tor the one volume 

of. King Features Neekly), said applications being upon form Al 

of the forms supplied by the Register of Copyrights and each of 

which applications, included the affidavit as required by Section 

16 of the Copyright Act setting fort ‘that said booke had been 

produced in wes ecttabdeesth the niteabcoBits oni “> . 





ration of its claims to copyright in and to each of the said 
ame being the statutory fee for (a) the rogis- 


regist 
six volumes), the 8 


tration of plaintiff's claims of copyright in and to the said 


books and (b) the issuance to plaintiff of the certificates of 


said registration. 
6. That on the following respective dates the plain- 


tiff deposited in the Copyright Office, Library of Congress, 


Washington, D.C., or in the mail, properly addressed to the Regis- 


ter of Copyrights, Library of Congress, Washington, D.C., two 
complete copies of the only complete edition then published of 


each of the said books hereinabove identified as B, Cy D, Ey F; 
Al; 





G, H, I, J, K, L; uM, N, 0; P, Qs R, Ss; T, U;, Vs W, x; Ys Zs 


ee “ —_ 


Bl, Cl, and Dl and plaintiff accompanied each of said deposits 
with its claim of copyright in and to each of said books, that is, 
plaintiff accompanied each of said deposits with separate appli- 
cations for registration of its claims to copyright in and to each 
of said books in the manner as more particularly set forth in 
Paragraph 5 hereof but with respect to the particular. separate j 
numbers, issues and editions hereinabove referred to in this , 


Paragraph: ad Pobruary 26, 1938, Moy 12, 93a, 
Deposited © Deposited | 


6/24/39 © he b@ke in quae @/Q5/39 
¢. 6/24/39 n 
saa ie ox stern nie 
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Se = 


within one or more of the books) was first published by plaintiff 


in and as parts of the particular volumes of the said books in 





which the safid material was contained, so that the initial publi= y ‘a 
cation of the said material coincides with the inital publicetion ae 
of the volumes of the said books containing the material. 
8. That each of the said books contains independent . 
and distinct contributions of various authors and artists in the 
form of cartoon or comic strips, special articles, etc. All of 
the contributions contained within each of the volumes of the said 
books have been brought together and published as a unit. 
9. The defendant, as Register of Copyrights, refused 
to register plaintiff's claims of copyright in and to the said 
books although the sane had been applied for as hereinabove re- 
ferred to in Paragraphs 5 and 6 and defendant refused to issue 
the certificates of registration of plaintiff's said claims al- 
though the same had likewise been applied for as hereinabove re- 
ferred to in Paragraphs 5 and 6; that defendant refused to regis- 
ter plaintiff's said claims and to issue said certificates because 
of certain opinions expressed by defendant in letters addressed to 


counsel for plaintiff dated February 26, 1938, May 12, 1938, 
May 27, 1938 and intfoduced as evidence at the trial of this case, 
one of which opinions was that the books in question, and the 

copies thereof deposited as above referred to, consiated of “page 

proofs" of contributions to newspapers and the defendant contended, 
therefore, that the newspapers in which the material contained 

within the said books appeared should be deposited and a separate. 


fee for the registration of each item of such material appearing _ 
in such newspapers be paid Anatoad, of the Aeposit of the copies | 
% ct ne piniaoed aad? Rett aa a 
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there is an absence of pagination; two grades of paper appear to 


have been used with respect to the volumes of ‘All Illustrated 


Weekly', those grades being known in the trade as ‘coated paper! 


and 'Bnilish finish'; each of the items contained within the said 


books bears a separate notice of copyright in the name of the 
plaintiff and most of the items therein have a so-called ‘release 
date' indicated thereon, said release date being the earliest 
date of newspaper publication, authorized by the plaintiff, of the 
material; said release dates » with the exception hereinabove noted 
in Paragraph 7 are all subsequent to the first or copyright- 
initiating publication of the said books; 'printer's directions’ 
appear to be contained on some of the pages of the Weekly. Wone- 
theless, the said pages have been selected, brought and bound 
together in the form of, and as, books . 

10. It had been the practice from June, 1933 until 
August of the year 1936 under the former Register of Copyrights 
to register claims of Sopyright in and to publications similar 
eS ahsPdaentrsde sign tab eseks enki lied Bing Petures Illustrated 
Weekly and King Features Weekly "as books" when the registration 
of said claims had been applied for on Copyright Office form Al. 

ll. That the defendant, as Register of Copyrights, 
forwarded to the plaintiff four separate written "demands and 
notices" purporting to be pursuant to Section 13 of the said Act, 
which "demands and notices" were dated April 12, 1939, april 17, 
1939, May 1, 1939 and June 13, 1939; that said "demands and 
notices" called upon the plaintiff (a) to deposit one copy of any 
newspa per for each item of plaintiff's material which appeared in 
such newspaper and (b) to apply for special registration of clains 
of copyright for each said itens that each item of plaintite's t's 
materiai referred to in caid sdesands ond notices", with the ex- 
Gepiicees Mekod ts Vecdarcon'y \eeced iad beth Lnttiol ly. pabl tahed 





EES 


by plaintiff in and as a part of the said books; that the items 
of plaintiff's material referred to in said "demands and notices" 
appeared in newspapers with authority of plaintiff but only after 
the initial publication thereof in and as a part of said books, 


with the exceptions noted in Paragraph 7 hereof. 


CONCLUSIONS OF LAW 

1. That the plaintiff duly secured its copyright in 
and to each of the volumes of each of the numbers, issues or 
editions of the said books entitled King Features Illustrated 
Weekly and King Features Weekly, hereinabove identified alphabeti- 
cally in Paragraph 2 of the Findings of Fact herein by the plain- 
tiff's said initial publication thereof in the United States with 
said notice of copyright affixed or applied to each said volume 
upon the title page thereof. 

2. Hach volume of the works entitled King Features 
Illustrated Weekly and King Features Weekly, hereinabove identi- 
fied alphabetically in Paragraph 2 of the Findings of Fact herein 
is a book within the meaning of that term as used in Section 5 
of the Copyright Act. 

3. Each volume of the wrks entitled King Features 
Illustrated Weekly and King Features Weekly, hereinabove identi- 
fied alphabetically ih Paragraph 2 of the Findings of Fact herein 
is a composite work within the meaning of that term as used in 
Soetions 3 and 5 of the said Act. 

4. That the plaintiff duly samenaad with all the pro- 

| visions of the Copyright Act in mespeass of ae deposit of pecpiss 
cand the oristration of ite clatas be copyright in and to as of 


each yoluge af the said 


the volunes, of the ta) books entitled King Features Tllustrated 
ooks @iish the plaintiff properly did herein, the plain 


“Weokdy pe King Eoekeres Weekly, as hereinabove identified alpha- 


tiff complied daiy the requiresente of Section 12 af the 


_botieally id ‘indings of Fact 
t 4n Paragraph 2 2 Cs ee eee & Rf bouze bat alse gach aad 


. 
~~ «a wre » - — ® thaeent = ed 
every copyrightable compoment part theresl. a 





5. That plaintiff duly complied with all the require- 
ments for the registration of its claims of copyright in and to 
each of said books and said composite works and plaintiff duly 
deposited copies thereof in accordance with law, and plaintiff 
thereupon became entitled to the registration of its claims of 
copyright in and to each of the said books and to the issuance 
of certificates of registration thereof for each volume of each of 
the said books. 
6. Specifically the two copies of each of the books 
deposited by the plaintiff in the Copyright Office or in the mail 
addressed thereto, as hereinabove referred to and set forth in 
said Findings of Fact constituted and were complete copies thereof 
and constituted and were the best editions of the said works then 
published. 
7. That the plaintiff's copyrights in and to the said 
books or works, secured herein by the initial publication thereof 
with the prescribed notice of copyright duly affixed thereto, ~4 
secured to and for the plaintiff copyright in and to each and 
every copyrightable component part of the said books or works 
just as if the said parts thereof had been separately published 
with notice of copyright. 
8. By depositing in the Copyright Office or in the 
mail addressed thereto the two copies of the best editions of the 
said books then published together with the mpplicatiens for 
registration of plaintiff's claims to copyright in and to the said 
books (the same being on duly completed 4-1 Copyright Office 
forms) accompanied by the payment or tender of the fee of $2.00 
for registration of the said claims for wach volume of the said 
books, all of which the plaintiff properly did herein, the sia 
tiff complied duly with the requirements of Section 12 of the 
said Act in respect of not only the said books but also each and 


every copyrightable component part thereof. 
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9. That the appearance or publication of certain or 
all of said component parts in newspapers, with the exceptions 
noted in Paragraph 7 of the Findings of Fact, the same having 
taken place under authority of plaintiff subsequent to initial 
publication of said parts in and as a part of said books, consti- 
tuted a mere republication of said component parts and the plain- 
tiff, therefore, should not be required to deposit copies of said 
newspapers or to apply for a special registration in respect of 
said republished components, 

10. The plaintiff having complied with Section 12 of 
the Act, the said "demands and notices" and each and every part 
thereof, hereinabove referred to in said Findings of Fact, with 
the exceptions noted in Paragraph 7 thereof, should be vacated 
and set aside. 

(uu. “The defendant, as Register of Copyrights, has no 
power to refuse or deny registration of a claim of copyright which 
is entitled to registration under the Copyright Act. Whether an ) 
applicant or claimant has complied with the law so that his claim 
is entitled to be registered raise questions of fact and law to 
be decided by the Court; the Register of Copyrights has not power 
to decide such questions, especially where the deposit of copies 
and the application filed, when read together as they should be, 
are in apparent compliance with the Act. In any event, findings 
of fact and conclusions of law made by the Register of Copyrights 
may be reviewed by the Court, and they are neither conclusive nor 


binding upon the Court, and such findings and conclusions, if 
erroneous, may be rectified by this Court. ) 





IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


KING FEATURES SYNDICATE, INC., 
A Corporation, 

235 Last 45th Strect, 

New York, New York, 


Plaintiff, 


+ +2 88 66 8 oe ae 


vs. : Civil Action No. 540. 


CLUMENT L. BOUVE, 
as as Register of of Copyrights, 
Library of Congress, 


7 = se te se oe 


Defendant. 


This cause came on to be heard at this term of court and 
upon consideration thereof it is this [fH day of December, 1940, 

ADJUDGOED, ORDERED, and DECREED, (1) That the defendant, 
Clement L. Bouve, as Register of Copyrights, be and he hereby is 
enjoined and directed forthwith to register plaintiff's claims of 
copyright in and to the books entitled "King Features illustrated 
Weekly," Volumes I to y inclusive, hereinafter referred to col- 
lectively as "Illustrated Weekly" and "King features Weekly" here- 
inafter referred to as "eekly" published by plaintiff on the fol- 
lowing dates in accordance with plaintiff's applications for regis-— 
tration of its claims of copyright on Form j=l of the. copyrizht 
office forms filed on the following corresponding respective dates > 
and said defendant be and he hereby is further enjoined and direct— 
ed to issue to said plaintiff certificates of copyright registra- 


tion thereof:- 
Date of Date of 


Publication Fil 
All Illustrated tieekly and Weekly ~ 10/6/38 bat 8/38 
Iilustrated Wieeldy, Vols. 111,111, IV. 12/30/37 6/24/39 


"1/6/38 6/24/39 

tt n " "om om u 1/13/38 6/24/39 

" " " Tn eT " 1/20/38 6/24/39 

n " wom on " 1/27/38 6/24/39 

" " " ii WM ” 2/3/38 6/24/39 4 

n Ty " Nhe alle 0 " 2/10/38 6/24/39 
Illustrated jWeekly, Vols. i,Il, iil, Iv 
nataerated dy, Vols. 1,11, 111 aca Send poatins 18/38 

ee. » VOLS, I,li, ’ 

“8 — of ongh 0 ‘ha ap te w/a 





oe; and ec 3 a + : ‘te ws . 1/12/39 Wu/: a 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


XING FEATURES SYNDICATE, INC., 
A Corporation, 

235 East 45th Strect, 

New York, New York, 


Plaintiff, 
vs. Civil Action No. 540. 
CLEMENT L. BOUVE, 


as Register of Copyrights, 
Library of Cohgress, 





Defendant. 


This cause came on to be heard at this term of court and 
upon consideration thereof it is this a _ day of December, 1940, 

ADJUDGED, ORDERED, and D&CREBD, (1) That the defendant, 
Clement L. Bouve, as Register of Copyrights, be and he hereby is 
enjoined and directed forthwith to register plaintiff's claims of 
copyright in and to the books entitled "King Features illustrated 
Weekly," Volumes I to V inclusive, hereinafter referred to col- 
lectively as "Illustrated jieekly" and "King Features eekly" here- 
inafter referred to as "ijeekly" published by plaintiff on the fol- 
lowing dates in accordance with plaintiff's applications for regis- 
tration of its claims of copyright on Form A-1 of the copyright 
office forms filed on the following corresponding respective dates, 
and said defendant be and he hereby is further enjoined and direct— 


ed to issue to said plaintiff certificates of copyright registra- 


tion thereof :- 
Date of Date of 
Publication a 
All Illustrated iieekly and Weekly 10/6/38 10/8/38 
Illustrated Weekly, Vols. I,1I,I1I, IV. 12/30/37 6/24/39 
" ” oon ow " 1/6 6/24/39 
tt " 1 nm ton " 1/13/38 6/24/39 
" " " won on " 1/20/38 of Ai 29 
n " " mom ot " 1/27/38 39 
" " " noe 68 " 2/3/38 peice j 
n v n “om om n 2/10/38 6/24/39 
Illustrated Weekly, Vola. i,Il, Ill, IV 
and veekly | 12/29/38 - 12/31/38 
lllustrated Weekly, Vole. ; Paden IV 1/5/ 
and Wleekly 5/39 


and Vieekly 1/12/39 1/14/39 












Illustrated Weekly, Vole. I,1I,II, IV _ 
and Weekly : 

All illustrated Weekly and Wee 

" t " " 

" 


z2aa3sa2 


Sana sezeazazazaszaaa3aaza za2aga23 2 


msaeks2333 3 2.92 


a2aa2a232a3322322223233232 
=— 3S 3S S58 S 2.2 3 £)54)35 2 Sia 
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(2) That the demands and notices and each and every 
part thereof dated April 12, 1939, April 17, 1939, uay 1, 1939 and 
June 13, 1939, respectively, heretofore made and given by defendant 
to plaintiff, be and they hereby are vacated and set aside, excep- 
ting only as to such items, if any, snumerated in said demands as 
may have been published in newspapers under authority of plaintiff 
prior to the initial publication by plaintiff in the United States 
of the particular volumes of the said books containing such par- 
ticular itens, said exceptions, however, to be designated by the 
defendant by written notice from the defendant to plaintiff. 

(3) That the dofendant as negister of Copyrights be 
and he hereby is perpetually enjoined from enforcing any of said 
demands or any part thereof, excepting only as to such items, if 
any, enumerated in any of suid demands which may have been pud~. 
lished in newspapers under authority of plaintiff prior to the 
initial publication by plaintiff in the United States of the 
particular volume of the said books containing such excepted itens, 
said exceptions, however, to be designated by the defendant by 
written notice thereof from the defendant to the plaintiff and, 


in the absence of such notice, said denands even as to mid ex- 
cepted itens shall in po respect be enforced. 


Provided, however, that this Order shall not become 


effective until the expiratjon of the time allowed defendant in 











which to file notice of appeal or until final disposition of 


such appeal. 
By the Court: 


AE) Renae 0" 


Justice. 


No objection as to form: 


. 


Assistant United States Attorney, 
Attorney for Defendant. 


IN THE DISTRICT COURT OF THE UNITED STATES 
a THE DISTRICT OF COLUMBIA 


“KING FEATURES SYNDICATE, INC., 
a Corporation 

235 Hast 45th Street, 

New York, New York, 


Plaintiff, 
-against- 


CLEMENT L. BOUVa, 


as Register of Copyrights, 
Library of Congress, wy 


Defendant. 


TRIAL BRIEF AND MEMORANDUM OF LAW 
SUBMITTED, FOR AND ON BEHALF OF 

THE ABOVE NAMED PLAINTIFF, IN 
SUPPORT OF PLAINTIFF'S CAUSES OF ACTION 
HEREIN AND FOR THE RELIEF PRAYED FOR 


IN ITS ORIGINAL AND SUPPLEMENTAL 
COMPLAINTS HHREIN. 





JOSEPH A, CANTREL 
ALFRED H. WASSERSTROM 
Attorneys for Plaintiff 
729 FifteenthStreet 
Washington, D. C. 


IN THE DISTRICT COURT OF THE UNITED STATES 
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KING FEATURES SYNDICGAIN, ING., 
a Corporation 

235 Kast 45th Street, 

New York, New York. 
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Plaintiff, 


-against- 

CLEMENT L. BOUVE, Givil Action /54 
as Register of Oopyrights, t 

Library of Congress. 


- 


Defendant. 


. 





TRIAL GRIEF AND MEMORANDUM OF LAW 
SUBMITTED, FOR AND ON BEHALF OF 
, ABOVE NAMED PLAIN 
OF FLAINTIFY'S CAUSES OF _ saCTION 
HEREIN AND FOR THe HeLIEY PRAYED FOR 

i GINAL AND SUE 


1 ITS ORIGIN i 
COMPLAINTS HehEIN. 


PRELIMINARY STATEMENTS OF 
PROCEEDINGS HER ETOFONE HAD 
| HEREIN AND OF THe RELIDF 

FOR WHICH PLAINTIFY ASKS HEABIN. 
























| This aotion was instituted by the plaintiff, on 

or about the 2nd day of November, 1938, against the defendant 
be the latter's official capacity of Register of Copyrights. 
phe relief prayed for herein, as set forth in plaintiif's 


‘original complaint is as follows: 





That this court adjudge and decree: 


1. That the dsfendant be mandatorily 
enjoined (a) to register plaintiff's claims to 
copyright as applied for herein ana (b) to 
issue to plaintiff, as the claimant of the copy- 





rights herein, certificates of registration 
thereof upon payment to the defendant of such 
fees therefor as had been tendered to the 
defendant by the plaintiff; or 


2. That the defendant be perpetually 
enjoined (4) from refusing to register each 
of plaintiff's aforesaid claims to copyright 
as applied for herein and (b) fromrefusing to 
issue to plaintiff, as claimant of the copyrights 
herein, the certificates of registration thereof 
upon the payment to the defendant of such fees 
therefor as had been tendered to the defendant by 
the plaintiff; or 


3. <A declaration in favor of the plaintiff 
of its rights, in the premises and under the 
copyright laws of the United States, (a) to 
obtain registrations of its aforesaid claims to 
copyright as herein applied for and (b) to 
obtain the statutory certificates of registration 
of such claims; and 





4. For such other end further relief as the 
case may reguire and which to the court is just. 





Issue was thereafter joined herein by the filing 
asd service of the defendant's answer on or about the 4th 
day of January, 1939. 

Thereafter, by reason of faots subsequently 


oceourring (as will more particularly hereinafter appear), 








veage of this court was granted to the plaintiff to filo and 
serve & supplemental complaint herein. Such supplemental 
complaint was filed and served herein on or about the 5th 
day of July, 1939. The relief prayed for in said supplemental 





complaint is, among other things, as follows; 


1. That the defendant be ordered to accept 
from pleintiff the sum of $2.00 as a fee for 
certificate of copyright registration for each 
of the volumes, referred in said supplemental 
complaint, heretofore offered for copyright 
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| 
| 


registration; and 


2. That the demands, heretofore served 
upon plaintiff by defendant under section 13 
of the Copyright Act, be, in each instance, 
cancelled and vacated; and 


3. That defendant be enjoined porpetually 
and during the pendency of this action, from 
enforcing said demands or any of them; and 
| 4. For such other and further relief as to 
this court may be proper. 


Thereafter on or about the 4th day of October, 





1939 defendant filed ond served herein its answer to the 
said supplemental complaint. 
This cass came on for pretrial hearing before ir. 
Justice Laws on the 13th day of May, 1940 and said pretrial 
hearing was then held, 
PLEADINGS 
The material allegations of plaintiff's said 


loriginal complaint are succinctly set forth in the follow- 


jing: 


1. On the 6th day of October, 1938, the 
plaintiff first published copies of volumes IL, 
II, III, IV and V of the composite work entitled 
ning Yeatures Illustrated Weekly" by the offering 
for sale and the sale thereof in the United States; 


2. That each of the said copies had affixed 
thereto, upon the title page thereof, notice of 
copyright in the name of the plaintiff; 


. On the 6th day of October 1938 plaintiff 
also firet published copies of the composite work 
entitled "King Features Weekly" by the offering 
for sale and the sale thereof in the United States; 

14. That each of the copies last mentioned had ~ 
affixed thereto, upon the title page thereof, notice 
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of copyright in the name of plaintiff; 


5. On the 7th day of October, 1938 said 
copies of the said works were, at the request of the 
Plaintiff, further publicly exhibited and exposed and 
oifered to the public for resale by the purchasers 
thereof; 


6. That all said copies of said works were 
produced in compliance with the pertinent manufacturin 
requirements of the copyright statutes; 


7. On the Sth day of October, 1938, pursuant 
to Section 12 of the copyright statutes, plaintirf 
deposited in the mails addressed to the Kegister 
of Copyrights, the defendant herein, two complete 
copies of the best edition then published of each 
of the aforesaid works, said deposited copies being 
accompanied in each case by claim of copyright thereto 
on behalf of plaintiff (which claims of copyright 
were enclosed in a letter dated October 8th, 1938, 
a copy of which is annexed to the complaint as 
Exhibit C); 


8. On the last mentioned date plaintiff duly 
applied for registration of its said claims to 
copyright in and to each of said volumes of said 
works by filing with defendant duly completed 
application forms therefor (form being denominated 
Al of Copyright Office forms); and each said 
application was accompanied by the due tender to de- 
fendant of the sum of $2.00 to effect each said 
registration and to secure certificates of regis- 
tration; 





9. On the 13th day of October, 1938 defendant 
acknowledged receipt of said applications and said 
deposited copies but defendant refused and continues 
to refuse (a) to effect said registrations and (b) to 
accept, 48 copyright deposits, copies of the said 
works deposited as aforesaid; 


10, That plaintiff has duly complied with all 
the provisions of the copyright laws and the rules 
of the Copyright Office applicable to the securing 
of statutory copyright and the deposit and regis- 
tration of claims thereto; 


11. That defendant's action, in rejecting said 
applications and said deposits and in refusing to issue 
certificates of registration herein applied for, is 


arbitrary, unwarranted and contrary to the provisions 
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of the copyright laws, 


12. That there is an actual controversy herein, 
thet plaintiff has a substantial interest in the 
judicial determination thereof; and plaintiff asks 
for a declaration of its rights and of the correlative 
duty of the defendant,in the premises, pursuant to 
Federal Declaratory Judgment Act. 





The answer interposed by the defendant to the 


said complaint contains certain significant admissions in 








addition to specific denials, denials of any knowledge and 








certain effirmative allegations. The admissions are as 
follows: the corporate status of plaintiff; the official 
(status of defendant; that this action arises under the 
copyright laws; that the copies of plaintiff's said works, 


nereinlast referred to in subdivisions 2 and 4, had affixe 





‘thereto the copyright notice (copyright 1938 in the 

lunitea States of America by King Features Syndicate, Inc.), 
law stated in the complaint; that on the Sth day of October, 
1938 plaintirf deposited in the mails, addressed to de- 
‘fondant as Register of Copyrights, two copies (1) of cach of 
‘the said volumes comprising the work entitled "King Features 
Illustrated Weekly" and (2) of said work entitled "King 
Yeatures Weekly"; that said deposits were accompanied in 


each instance with olaim of copyright on behalf of plaintiff; 





that the copy of letter of October 8th, 1938, identified as 
Exhibit C and annexed to the complaint, is a correot copy; 
‘that application forms Al, wherein plaintiff applied for 
registration of its said claims to copyright in and to said 


Je 














| 
|works, were received; that with each said application, 


sent to defendant on October Sth, 1938, plaintiff tendered 





|to defendant the fee of $2.00; that on October 13th, 1938, 
/defendant rejected said applications and deposits end refused 
_and continues to refuse the registrations applied for. 

The material allegations of plaintifi's supple- 
mental complaint are succinctly set forth in the following: 





| 

1. On or about April 12th, 1939, April 17th, 

| 1939, May lst, 1939 and June 13th, 1939 (times sub- 
sequent to the filing of the original complaint), 

the defendant sent to plaintiff certain demands and 
notices, under seotion 13 of the statute, copies of 
said demands are annexed to the supplemental complaint 
and identified es Exhibits 4, B, © and D respsctively; 





2. That prior to the making of said demands, 
perticularly demands identified as B and C, the 
plaintiff secured copyright and duly applied for 
registration of its claims to copyright in and to all 

! of the subject matter set forth in demands B and C; 

that such copyright was secured by the plaintiff by 
first publishing in the United States all the subject 
matter of demands B and C in and as component parts of 
composite volumes of works ontitled King Features 
Illustrated Weekly end King Features Weekly; 


| and prior to the making of said demands B and Cc, 
plaintiff duly deposited in the Copyright Office two 
complete copies of the best edition of each of said 
composite volumes, and thereafter plaintiff duly 
applied for registration of claims to copyright therein 
and paid or duly tendered to defendant the fees 
therefor at the rate of $2.00 for each said composite 
volume ; 


| 3. That promptly after said initial publication 
| 


4. Notwithstanding the foregoing, defendant 
refused to grant to plaintiff the certificates of 
| registration covering said volumes and defendant has 
| wrongfully refused to accept deposit of the said 
| copiss of said volumas; 


| 5, With respect to all of the subject matter 
| of demands identified as Exhibits A 4nd D, plaintiff 
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first published, in the United States, said 
subject matter in and as component parts of 
composite volumes of works entitled King Features 
Illustrated Weekly and King Features Weekly, 

such initial publication having antedated the 
making of suid demands A and D, ond plaintiff 
thereby secured copyrights in and to the said 
subject matter of said demands; that plaintiff 
duly deposited in the mails, addressed to the 
Copyright Office, two complete copies of the best 
edition of each of the volumes lact mentioned, 
(the same constituting the best edition of the 
work then first published and sume consisting of 
said subject matter of demands A and D); that 
plaintiff duly applied for registration of its 

| claims to copyright in and to sxid volumes and 
duly tendered fees therefor; that defendant 
wrongfully refused and continues to refuse (4) 

to accept said volumes as copyright deposits, (b) 
to accept said applicstions and (c) to ismue 
certificates of registration for copyrights 
covering said volumes; 








6. That plaintiff is and has been the sole 
and exclusive proprietor and owner of the copyrights 
in and to the aforesaid composite works; 


7. That the said composite works have been 
mede and bound in accordance with the statutory 
requirements pertaining thereto; 


8. That plaintiff is entitled under the 
copyright law to obtain (a) registration of its 
claims to copyright on said composite works and 
each of them and for the subject matter of said 
demands pursuant to Seotion 10 of the statute and 
(bd) certificates of copyright registration for 
said composite works and for the subject matter of 
said demands pursuant to Section 55 of the statute. 





Defendant's answer interposed to said supplemental 
complaint contains certain admissions in addition to specific 
denials, denials of any knowledge and certain affirmative 
ellegations. The significant admissions therein contained 
are as follows: That plaintiff deposited in the mails, 


addressed to the Kegister of Copyrights, the oopies of the 
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‘volumes containing the subject matter enumerated in said 


demandB, Ay B, C and D3; and that such depositnwas accompanie 






jin each case with plaintiff's claim of copyright; that with 






said deposits plaintiff filed its applications for regis- 






tration thereto and plaintiff accompanied said applications 








with the tender to defendant of the fee of ¥2.00 for each 






| such application; thet defendant refused (a) to grant the 






certificates of registration spplied for by plaintiff in 






respect of seid volumes and (b) to accept the deposit of 


copies thereof and (c) to accept payment of fees for said 







registrations tendered by plaintiff. 







PRETRIAL PROCEEDINGS 


At the pretrial hearing heretofore had herein it was 






stipulated by and between the attorneys for the respective 






parties hereto that "the findings of fact und conclusions of 






law which shall be meade by the court in respect of the 
original complaint herein shall apply with like force to the 







supplemental complaint filed herein, and without necessity o 





formal proof with respect to such supplemental complaint". 


ky reason of the foregoing stipulation, we submit, if it should 






be found by this court that plaintiff is entitled to the 





relief prayed for in the original complaint on the grounds 





(a) that the works therein referred to (including each and 





every copy rightable component part thereof) were first 





published in the United States in volume or book form with 
i ial 

































due notice of copyright, in the name of plaintifr, affixed 
thereto upon the title pages thereof and (b) that the two 








| Sepaes of each of said volumes which were deposited in the 
‘mails duly addressed to the Copyright Office constitute 
complete copies of the best edition thereof then published 
and (¢) that the applications for copyright registration of 
plaintiff's claims to copyright (which accompanied the 


deposit of the copies) in and to said works should have beer 





rented by the defendant so thet: certificates of said 
egistrations, upon the admitted tender of 52.90 for each 
pplication, should have been issued to the plaintiff, then 
he relief prayed for in the supplemental complaint should 
e granted because the same findings and ground for relief 
nm respect of the volumes referred to in the original com- 
laint ere to, and would necessarily, apply with equal forc 
o the volumes referred to in the supplemental complaint 
(411 volumes being of substantially the same type and form) 
with appropriate corrections only as to dates of first 


publication, dates when deposits of copies in the Copyright 





Office (through the mails) were actually made and dates when 
applications for registration of plaintiff's claims to 
oopyetet were actually filed, accompanied by the tender of 
the 2.00 fee for each said application, 

At the pretrial hearing there was presented to 
the court one copy of each of the volumes referred to in 
the original complaint and which had been deposited by 
laintiff on October 8th, 1938 and received by defendant 


== 












| October 10th, 1938. In respect of exch such copy it was 


stipulated that the same might be received in evidence 


‘without formal proof, 


ADDITIONAL STIPULATIONS 





The following otherwise litigable matters have 


been stipulsted to by the attorneys for the respective 


“parties: 


| 


1. That plaintifg has complied with all the 
requirements of sections 15 and 16 of the Copyright 
Statute; — 


2. That plaintiff is and has been the copy- 
right proprietor of all the material contained within 
the works referred to in the original complaint; 


3. That plaintiff was such copyright pro- 
prietor at the time it filed its applications for 
copyright registration, as referred to in the 
original complaint. 

TH FACTS 


By virtue of the said pretrial stipulation 


we shall, hereafter in this memorandum, limit our attention 
to matters of fact and law pertinent to the issues raised b 


plaintiff's original complaint herein and defendant's 


6nswer thereto, 


The facts to be adduced by the plaintiff upon 


the trial hereof will show 


the 
1. That six complete copies of each of 
composite volumes comprising the works referred 
to in the original complaint were first sold by 
the plaintiff on the sixth day of October, 1938. 
(A duplicate copy of each of said volumes has 
heretofore peen identified on the pretrial hereof 














and has been marked in evidence in connection 

with the taking of certain depositions herein by 

the plaintiff; duplicate copies of King Features 
Illustrated weekly volumes iy 22, Lil, IV and V 
thereof have been so marked in evidence as plaintiff's 
Exhibits A, B, C, D and B respectively and the 
duplicate copy of the one volume of King Features 
eekly has been so marked in evidence as Plaintiff's 
Exhibit F; copies of said volumes muy hereinafter be 


referred to for identification by use of the said 
exhibit letters); 





&. That, in particular, of the six said copies 
so first sold by plaintiff, two copies thereof were 
sold to independent, retail newsdealer, John J. 
Burns, two copies thereof were sold to independent, 
| wholesale newsdealer, Dennis J, Durney, and two 

copies thereof were sold to independent, wholesale- 
| reteil newsdealer and book-seller, Henry Davidow; 


3. That said sales were undsr and pursuant to 
written contracts between the plaintiff and the ssid 
newséealers; 





4. That the two copies of Exhibits A, B, C, D, 
B and F so sold were delivered by plsintiff to the 
| purchasers thereof by deposit of the same in the 
mails on October 6th, 1938; 


5. That the said sales of the said copies were 
outright and imposed no restriction, qualification 
or limitation whatsoever upon the purchaser's title 
to the copies; 


| 6. That on October 7th, 1938, that is upon 
receipt of the copies, as delivered by plaintiff to 
| the said purchasers under séid contracts of sale, 
the copies were, at the request of the plaintiff, 
exhibited, exposed and offered to the general public 
for sale by the said purchasers; 


| 7, That beginning with October 7th, 1938, any 

| member of the public could, for so long es the supply 
lasted, have purchased one or more of ssid copies 
from eny one of the said newsdealers upon payment of 
the retail price therefor, such retail price,as fixed 
by each newsdealer (in the exercise of independent 
judgment and without control by plaintiff) for his 
partioular copies, ranged from 25¢ per copy to 50¢ 


per copy; 
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8. That each copy of the volumes so sold 
contained, upon the title page thereof, notice of 
copyright in the form of "Copyright 1938 in the 
United States of America by King Features Syndicate, 
Ince" $ 


9. That all the copyrightable material contained 
within copies of ixhibits A, B, 0, D, i and F was first 
published, in the United States, by authority of 
plaintiff, exclusively by means of the said first 
sale of said copies of the works on October 6th, 
1938, excepting only that for an extremely unsub- 
stantial number of copyrightable items which wore 
included in copies of Fxhibit Ff, which items had 
previously been published; that the inelusion of 
those few previously published items was due to 
mistake; that of the 119 separate literary items 
included within ixhibit F only 19 thereof ware so 
previously published. 


10. That the copies of ixhibits A, B, CO, D and 
& contsin the printed literary and artistic material 
of different authors and artists acting independently 
of one another (this fact is admitted, inferentially 
at least, in paragraph 23 of defendant's answer); 


11. That the copiss of Exhibit F contain 
mimeographed literary material of different authors 
acting independently of one another; 





12. That plaintiff was at all times mentioned 
herein, and presently is, the copyrisht owner and 
proprietor of said works and of all the material 
contained within said works (see concession to that 
effect made by the attorney for defendant on letter 
from attorney for plaintiff to attorney for defendant 


dated June 5th, 1940); 


13. That the copies of the suid works as copy- 
rightable composite entities or units in the form of 
bound volumes or books were first published with 
notice of copyright by the said sale of copies thereof 
on October 6th, 1938 in conjunction with the general 
offering for sale of copies to the public on Oatober 


7th, 1938; 


14. That, as and for copyright deposits, the 
plaintirf deposited in the mails, properly addressed 
to the Copyright Office, two complete copies of each 








of the volumes identified ss Exhibits A, B, ©, D, 
Band F; that, that deposit was made on October 

Sth, 1938 and copies so deposited were received by 

the Copyright Office on October 10th, 1938; that 

each such deposit was accompanied by plaintiff's 

claim of copyright thereto; thet with each such 
deposit plaintiff filed its duly completed and 
executed application for copyright registration of 

its said claim, sume being on form Al as preseribed 

by Copyright Office rules and regulations; that 
plaintiff thereupon tendered the fee of 32.00 for 

each registration in and to each volume of said 

works (that there was submitted with each completed Al 
application form tho sum of $2.00 has been conceded by 
attorney for defendant and the sane is admitted by 
pleadings) ; 


15. That the copies deposited, as aforesaid, 
constituted exact and complete copies of the said 
works as first sold to said newsdealers; that the 
copies deposited, as eforeszid, constituted exact 
and complets copies of the said works as first publishe 
in the United States by authority of the plaintiff; 
that the deposited copics constituted complete copies 
of the only edition of plaintiff's said material ver 
published by plaintiff in that form; 





16. That the copies deposited, as eforesaid, 
constitited complete copies of the only and best edition 
of the said works then published; 


17. That none of the material contsined within 
laintiff's exhibits A, B, C, D and § had appeared 
\eadii republished) in newspapers prior to Ostober sth, 
1938, that is the date when copies of the said works 
were deposited in the mails addressed to the Copyrisht 


Office; 


18. That the plaintiff prepared and produced 
copies of kxhibits A, B, 0, D, EX and F with special 
care and for the purpose and with the intention of 
meking sales thereof; thot said copies constitute, 


therefore, final products; 


19. That the printing matter contained within the 
copies of Exhibits A to K inelusive is superior to 
newspaper printing of the same subject matter; 


20. That the quality and grade of paper contained 
within the copies of Exhibits A to H inclusive, con- 
sisting in certain instances of "coated paper" and in 


other instances of "English finish",are supsrior to 


newsprint paper; 


21. That the plaintiff is, and has been for 
many years past, engaged in the business of creating 
literary and srtistic material, in the form of 
cartoon or comic strip features and special articles, 
ang thereafter licensing newspapers to publish such 
material; such licensing is governed in most 
instances, by written contracts between the plaintiff 
and its newspaper licensees (clients); the per- 
mission granted to licensee-newspapers to publish 
the metverial is conditioned upon (a) that publication 
in the newspaper may obtain only upon or after (never 
before) the date fixed therefor by plaintiff and (b) 
affixing proper notice of copyright in plaintiff's 
name to the material; the dates of such permitted 
publication, that is, publication under authority 
from the plaintiff, are known in the trade as 
"release dates"; each feature or special article has 
its own "release date"; the "release date" in 
connection with newspaper publication has been defined 
as "the date on which the newspaper was authorized to 
publish the material" or the date "on which the news- 
paper is authorized to publish the feature"; thet 
newspaper-licensees of plaintiff are not obligated to 
publish plaintiff's material, the said licensees 
merely asoquire the right to publish; 


22. Since on or about June of 1933 the plaintiff 
hes prepared and produced bound volumes or books of 
its literary and artistic material, books which con- 
tain upon their respective title pages due notice of 
copyright in plaintiff's name; that plaintiff has 
secured copyright in and to the contents of the said 
books by having effected initial publicetion of the 
books; that such copyright-initiating publication 
of the said books consistently antedated the per- 
mitted republication of the contents thereof in 
newspapers; that such books were of the same general 
nature (but of inferior appearance in respect of 
printing and quality of paper) as copies of Kxhibits A 
to ¥ inclusive; that from on or about June 1933 con- 
tinuously to on or about Ootober 1936 the defendant 
and his predecessors in office have accepted deposit 
of copies of those books and granted plaintiir's 
applications for registration of claims to copyright . 
thereon and duly issued to plaintiff certificates 
of such registrations upon the payment by plaintiff 
of the statutory fee therefor in the sum of $2.60 
for each application for each book; 


23. That it has been the settled practice of 
Slh= 





the Copyright Office for more than three years, 
especially during the yearsfrom about July of 

1933 to October of 1936, to accept deposits of 
copies of books similar to plaintiff's Pxhibits 

A to F inslusive ond to accept applications for, and 
to grant certificates of, registration of claims to 
copyright in and to such books; 


24. That defendant, upon receipt of the 12 
deposited copies, the six separate applications for 
registration and the tender of $12.00 (at the rate 
of 32.00 for each registration for each separate 
volume) ,rejected plaintiff's deposits and said 
applications and refused to accopt the same or the 
fees tendered therefor; defendant's said rejection 
was embodied in his letter to plaintiff, dated 
October 13th, 1938; 


25. That defendant predioated his said rejection 
end refusal upon the following alleged grounds: 





a) That the copies of Exhibits A te E inclusive 
consist of page proofs of the material therein con- 
tained and do not, therefore, cohstitute the best 
edition thereof (see defendant's letter, dated May 
27th, 1938, addressed to the attorney for plaintiff - 
which letter is incorporated by reference into 
defendant's rejection of October 13th, 1938); 


b) The material contained within copies of 
Exhibits A to F inolusive, is, in whole or in part, 
subsequently published in newspapers under authority 
of plaintiff (see defendant's letters dated Miay 27th, 
1938 and May 2th, 1938 - both of which are incorporate 
in defendant's rejection of October 13th, 1938); ) 


s) That the material contained within said 
Exhibits A to F inclusive was "oreated for one purpose 
only ***, to wit, sale and distribution to the public 
in the form of contributions to newspapers" (see 
defendant's letter dated February 26th, 1938); 





4) That d:fendant has no authority to grant the 
registretions herein epplied for, that is, registrations 
of plaintiff's claims to copyright in and to the books 
comprising pleintiff's said works (see defendant's said 
letter of May 27th, 1938); 


e) That the only registrations which defendant 
allegedly can and will grant in respect of the material 
contained within plaintiff's said Exhibits are for 
contributions to & newspaper when applications for such 


registrations are accompanied by (1) the deposit of at 


| 
| 
| 


least one copy of the newspaper in which the 
contribution appeared for euch dontribution and 
(2) the fee of 92,00 for each contribution, 


APPLICABLE LAW, 
POINT I 


COPYRIGHT IN AND 10 BACH OF TH VOLUMES 


COMERIS WORKS HERI ENTITLE 


"KING FoATURES ILLUSTRATED WEEKLY" AND 


"KING FEATURES WEEKLY". 








The pertinent provision of the copyright statute 
in respect of the securing of oopyright thereunder is section 
9 thereof. That section provides:- 


"Any person entitled thereto by this title 

may secure copyright for his work by publication 
thereof with notice of copyright required by 

this title; and such notice shall be affixed to 
each copy thereof published or offered for sale 

in the United States by authority of the Copyright 
proprietor eEAEH (17 U. 3. 0 A. 9) 


It is settled lew that the essence of statutory 





copyright is the publication of the copyrightable work with 
notice of copyright duly affixed thereto. 


The ee hnitent en Pub. Co. Inc. v. Pearson ot 4l., 
306 U. Se 303 


Fleischer Studios, Inc. v. Freundlioh, Inc. et al., 
73 Fed. (2) 270; 

Lumiere v. Pathe Exohange (Ino.) et al., 275 Fed. 428 

Universal Film Mfg. Co. v. Cooperman, et al., 212 
Fed, 7 a . ed. 


In the Washingtonian case, supra, the court said 


on page 37s= 
"The present statute (Seo. 9) declares - ‘Any 





Ge 


person entitled thereto by this Act may secure 
copyright by publication thereof with the notice 
of copyright required by this Act (Sec, 18) ***! 
end respondents rightly say ‘It is no longer 
nocessary to deposit anything to seoure a copyright 
of 4 published work, but only to publish with the 
notice of copyright,'™ 
Again in the last mentioned case, the court said 
on pege 39: 
"Petitioner's claim of copyright came to fruition 
immediately upon publication. Without further 
notice it was good against 4ll the world. Its 
value depended upon the possibility of enforcement." 
The publication which initiates statutory copy- 
right in and to a work is the first or initial authorized 
publication of the work with the prescribed notice affixed. 
Section 62 of the statute defines “the date of publication", 
for works of which copies ere reproduced for sale or dis- 
tribution,as "the earliest date when copies of the first 
authorized edition were placed on sale, sold or publicly 
distributed by the proprietor of the copyright or under his 
euthority." (17 U. S. G. A, 62) Moreover, section 23 of the 
statute prescribes the termini of the copyright term; the 
initial term during which copyright "shall endure" is "for 
twenty-eight years from the date of first publication.” 
(17 U. Se Os Ae 23) 
| In the case at bar, plaintiff effected outright 





end unrestrioted sales of six copies of its said works 
(notice of copyright having been duly affixed to each) on 

| 

October 6th, 1938. Immedietely thereafter, on October 7th, 


1938, the said copies were displayed, exhibited and offered 
} 
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to the general public for purchase at retail at a non- 
prohibitive price per copy; in certain instances copies were 
so purchased at retail, We submit, plaintiff's said sales, 
especially in conjunction with subsequent euthorized offering 
to the general public, constituted publication of the said 
works sufficient to initiate or seoure statutory copyright 
therein and thereto, 
Stern v. Remick & Co., 175 Fed. 282 


Nittenthal Ino. v. Irving Berlin Ino. et al, 29 

Fed. ¢ 

Atlantic Monthly Go. v. Post Publishi Co., 27 Fed. 
(2) 556 

Petterson v. Century Productions Inc, et als., 93 
Fed. (2) 489 


Weil on Copyright, Sections 306 et seq. 317 pp. 124 
and 127 respectively 
DeWolf on "An Outline of Copyright Law" p. 29 


In Weil, supra, sections 306 et seq. the learned 


suthor thereof states: 


"The 'public' may consist of one person, An 

unrestricted sale of 4 single copy has been 

held a publioation sufficient to divest common 

lew copyright and to initiate statutory copyright, 

even though made for copyright purposes only. 

Hence a publication is not measured by the size 
of the public to whom it is made." 


In the case of Stern v. kemick, supra, at page 








483, the court said:- 


“*** publication ocours as soon as the work 
is unrestriotedly made public in any way." 


| In that case there was but one sale of the 
copy of the work, which sale was consummated solely for a 


| 
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copyright purpose; nonetheless, the 
| 
| 


court held that publica 


tion had taken place, Although the stern case was decided 





“unser the statute immediately prior to the present statute, 


_the court, in a later Oase, namely, Mittenthal v. Berlin, 
supra, stated: 


"***Stern v. Remick *** was rightly decided 
aeayee there had been a Bale." (underscoring 


In the Atlantic Monthly case, supra, the court 
held that there is no place in the law of copyright for the 








juestion of "colorable" sales ag distinguished from bona fide 


sales. 


In DeWolf, supra, at page 29 the learned autho 





states the rule to be; 
"It may be said in general that publication of 
e work which is of a character to be distributed 
in copies means simply the placing of copies 


at the disposal of the public, whether by sale 
or gift. The number of copies so disposed of is 


immoterial, Publication may take place by the 
gale of a single co or even by the SzhTbi tion 
or copies meant for sale, or MatrTbution, though 
none 0 em leaves the hands o @ dealer," 
Tunderscoring mine) — 


We adverted above to section 62 of the Copyright 


Act. The definition therein contained, however, was not 





designed to exhaust the means by which “publication”, in the 
| covyott aoceptation of the term, may be effeotuated; tha 
| 


‘statutory definition is not a general one of what constitutes 


publication". (Cardinal Film Gorp. v. Beok, 248 Fed. 368; 
latterson v, Century Productions, Ino., supra). 

| 
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Theoretically, there can be no publication 
sufficient to initiate statutory copyright under said sectio 
g uniess snd until there has been a divestment of the ar 
jaw right of authorized first publication (Photo-Drama Motion 


Picture Co. v. Social Uplift Film Corp., 220 Fed. 448, 450). 


Upon authorized first publicution the work will be dedicated 








to the public, will fall into the public domain, unless the 
copyright notice, as prescribed by the statute, is duly 





‘affixed or applied to the work; in other words, but for the 
copyright notice, acts which would "dedicate" the work, will 
clearly spell out a general publication of the work (pabterson 
v. Century Productions, Ino., supra) Notwithstanding the 

ee loss of common law rights, it has been held that 
"the unrestricted offer of sven a single copy to the public 


implies the surrender of the common law risht" (Werckmeister 


NY. Am, Lithographic Co., 134 Fed. 321), If such unrestricte 
offer will be sufficient for a divestitive publication, a 


fortiori, it should be sufficient to spell out an investitiv 
publication. 

| It is submitted, by reason of the foregoing 
authorities, that the plaintiff herein duly seoured statutor 
tees. in and to books or volumes comprising its said 
orks, There has never been any issue between the plaintiff 
bna the defendant herein in respect of the propriety of the 
Lae of copyright appearing upon the title pages of the 


Baid books, In any event, the said notices in the volumes 





ATe in the form preseribed by seotion 18 of the statute and 
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‘they have been applied to ell authorizedly published copies 


thereof, as presoribed by seotion 19 of the statute. More- 


over, the defendant has ooncedsd, inferentially, "the 
validity of the" plaintiff's "claim of copyright to the 
material submitted for registration" (see defendant's said 


letter to plaintiff's attorney, dated February 26th, 1938 - 
underscoring ours); and defendant has said, "Let me emphasize 


1] 

that my action in this case is taken without reference what- 
| soever to the question as to whether the material which you 
submit for registration has been published or whether you 


have secured 4 copyright therein." (see defendant's said 


letter to plaintiff's attorney, dated lay 12th, 1938, under- 











scoring ours). 
It is submitted that the plaintiff's bound 


‘volumes herein constitute composite works in the form of 


‘books, The pertinent provision of the statute is section 


(3 thereof, which is as follows; 


"Phat the copyright provided by this Act 
shall protect all the copyrightable component 
parts of the work copyrighted, and all matter 
therein in which copyright is already subsisting, 
| but without extending the duration or soope of 
such copyright. The copyright upon composite works 
or periodicals shall give to the proprietor 
thereof 4ll the rights in respeot thereto which 
he would have if eaoh part were individually 


copyrighted under this Act." 
It will be noted from a reading of said section 





3 thet the disjunctive is used insofar as reference is made 


to "composite works or periodicals", Manifestly, 4 work 
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‘may be & composite without being a periodicsl; conversely, 


a periodical, conceivably, may not be a composite work. Th@ 


to be entirely neutral on the question of whether the work 
isa composite, However, it is olear from section 3 that 
both a composite work and o periodical may exch be copy- 


righted as a entity and the copyright secured thereon will 





|protect and extend to "all copyrightable component parts" 


thereof. In the instant case, each of plaintiff's volumes 





'consists of the independent contributions of numerous 
“authors and artists brought and bound together and published 
as a unit or single work; each, therefore, constitutes 4 

composite work. Plaintiff's volumes are no different, in 


content, from 4 book of short stories or a book or com- 





element of periodicity inherent in a periodical would appear 


pilation of articles or pistures.by various and sundry cuthors 


/and artists. 

That @ copyright (evidenced by a single, blanket 
notiee of copyright) may be secured upon a composite work 
snd that such copyright will embrace all the oopyrightable 
component parts thereof (the plurality of separate con- 
‘tributions therein contained) finds support not only in the 
Provisions of sections 3 and 19 of the atatute but also in 
the decisional law by which those sections have been con- 
‘Strued, As a corollary, where such copyright has been so 


Secured, the work is to be treated 4s an entity or integrat 


Whole for registration purposes; the copyright being unite 
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only the registration of the claim thereto need be made. 


kepian Vv. Fox Film Corporation, 19 Fed. Supp. 780 
. 8. e Le 


abi mor & Sons v. Standard Music Rolls Go., 213 
Yea. 532 


Harris v. Coca Cola Co., 1 Fed. Supp. 713, aff'd. 
73 Fed. (2) 370, cert. den. 294 Us. S- 709 


Basevi v. O'Toole Co. Inc., 26 Fed. Supp. 41 


Drone on Copyright, p. 144 
Weil on Copyright, supra, sect. 811 p. 319 


In the Kaplan case, supra, the court held that 


(en assignment of copyright in and to the cover design of a 








magazine could validly be made by the proprietor of the 


copyright covering the entire magazine. The court therein, 


on page 781, said: 


"The usual method of acquiring statutory 
copyright on a contribution of a periodical 

is by the publisher taking copyright on the 
entire periodical. The copyright act in 
section 3 provides for this: (then follows the 


wording of section 3). 


"The provision that the copyright on the 

| periodical shall give to the proprietor ‘all the 
rights in respect thereto which he would have 

| if each part were individually copyrighted under 
| this title’ makes the publisher's position 

the same as if he had taken out seperate copy- 
right on each picture and article contained 

in the periodical, It follows that the publisher 
may make valid transfer of copyright on one 
picture in the periodical, keeping for himself 
the copyright on all other contents of the 


periodical." 
In Harris v. Coca Cola Co., supra, the lower 


Court, in construing the term "composite work" as used in 
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the statute, said at page 717: 

"tA book includes the entire volume, and 

every part or division of a volume published 
separately, inoluding the illustrations in it.’ 

“Congress intended by the use of the term 
composite work’ to inolude such works as 
compiletions, rectories, encyclopsedias, 


and other collections of this nuture, which 


are independent and distinet works by various 
autaors brought together ana published as one 


work." (undersooring ours) 














in the Harris case, supra, the Appellate court 
by way of construing the term "composite work" in connection 
with renewals of copyright said, on page 37: 
“Composite works, thet is, those composed of 
the copyrightable work of several persons, 
are provide er in these sections and are 
put on a special basis, ****." (underscoring ours) 











In Drone, supra, it is said: 





| "The copyright protects the whole end all the 
parts and contents of a book. When the book 

comprises a number of independent compositions, 

eech of the latter is as fully protected as the 


whole.” 
A judiojlal interpretation of the term "componen 





part" ae it appears in said seetion 3} of the Act, is found 
in New Fiction Pub. Co. v. ‘tar Co., 220 Fed, 994, 997, 
where the court said: 


"without intending to construe this section 


further than necessary for the purposes of 
this case, it 1a clear that ‘component parts! 


does not mean subdivision of rights, licenses, 


or privileges, but refers to the sepsrate 
chapters, subdivisions aetvs und the like 
ot Tae most works ore composed.” {underscoring ours) 


Theat the plaintiff's said volumes are comprised 
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within the category of books, in the copyright acceptation 

of the term "books", is supported, we submit, not only by 

the inclusive definition of that term found in seotion 5 of 
the Act and by Rule 4 of the Rules and Regulations of the 
copyright Cffice, but also by the following authorities: 
Fleischer Studios v. Freundlich, Inc. supra; Weil, supra, 7 = 
secs. 532 et seq., 543 at pp. 201 et seq., 207; Dewolf, = 
supra, Pp. 86. 


Seation 5 of the Act, which pertains to 








classificetion of works for registration, sets forth a very 
‘broad definition of the term "books". Theat term is therein 
defined as “including composite and cyclopedic works, 
directories, gazetteers and other compilations.” 


In the Fleischer case, supra, the Cirouit Court | , 


I | 
of Appeals for the Second Cirouit, held that the mere 


‘assembling, in bound leaf form, of a series of unconnected 
poses of @ osertoon character (without story or continuity) 
constituted a book within the classification of copyrightabl 
works under the Act. 

It ie submitted, a work may be properly 
Cheragterized as a "book" irrespeotive of its size, form, 


Purpose or subject matter (Weil, supra, p. 207; Dewolf, 





Supra, p. 86) and even though its contents be (a) devoid of 
Yerbiage or (b) thematically unrelated (Fleischer Studios, 








ine. v. Freundlioh, Inc., supra). 
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In the case at bar, plaintiff duly secured its 
copyrights in end to ites said bound volumes. It is entirely 
\qmmaterial to the issues herein, we submit, that plaintirr 


thereafter authorized the republication in newspapers of 





certain or all of the copyrighted component parts of the 
ssid volumes, AS we have said, the erucial initial publica- 


tioh of the volumes (and of all the copyrightable parts 





thereof) was effected.by the sales of copies; upon making 





‘such initial publicction, plaintiff's copyrights came into 

















being. “In form, statutory copyright is effected by the act 
of the person claiming the privilege" (Rgegers v. Sun Sales, 
263 Fed. 373, 374). The subsequent appearance in newspapers 
of the already copyrighted material contained within the 





volumes would, inescapably, constitute a mere republication + 
registration 
an act of no moment, we submit, from a copyright/standpoint. 
Manifestly, the plaintiff, as the proprietor 
of the copyrights seoured upon its said volumes could 
thereafter license others merely to republish (in two or 
three dimensional form) all or any part of the copyrighted 
- capeaiente of the volumes - and this could be done without 
bapsistne its said copyrights (assuming due notice appeared 
on the republished components) and without the necessity or 


right of re-copyrighting or re-registration (Basevi V. 
Ino. v. Freundlich Inc., supra; 


[be Fleischer Studios, 


Advertisers uxehange, Ino. Vv. Laufe, 38 U. Se Pe Qe 93). 


Concededly, the plaintiff's said volumes presen 
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a superfluity of copyright notices inasmuch a= each separat 
item therein contained has affixed thereto & notice in the 
name of the plaintiff. All the plaintiff has done, we 
submit, 1s to make express that which would obtain by the 


| operasaae of section 3 of the Act (Kaplan v, Fox Film Corp. 


supra); or to put it snother way, by reason of section 3 





of the Act, the effect of « single, blanket notice is to give 
to the proprietor ofacomposite work or book "all the rights 
| *** whieh he would have it each part were individually 
copyrighted under this title", the plaintiff in this 
“instence specifically and expressly indicated that statutor 
status by = plurality of notices. The specific notices 
_coulé have been omitted, We submit, their presence is of 
“no especial significance. 

POINT II. 
LAINTIVY DULY COMPLIED WITH TH 


EROVISLONS GF THE STATL IN RESEPROT 
DEPOSIT OF COPINS AND REGIS- 


OF tt 
| TRATION OF 11S OLAIMG TO COPYRIGHT 


iN AND TS SALD WORKS, 











After securing its copyrights in and to the 
S614 volumes, plaintiff deposited two complete copies thereaf 
in the mails addressed to the defendant and applied for 
registration of its claims to copyright. That procedure, w 
Submit, wes in accordance with the modus operandi contemplated 
by the statute. ‘The pertinent provision of the statute is 


Section 12, That section provides: 
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"That after Sopyrignt has been secured by 

pu cation of the work with the notice 

of copyright as provided in section nine 

° S Sot, ere gs be promptly 

deposited in the oopyright office or in the 

mail addressed to the register of copyrights, 
Washington, District of Columbia, two complete 
copies of the best edition thereof then 
published, or the work is by an suthor 

who is @ citizen or subject of a foreign state 

or nation and has been published in a foreign 
country, one complete copy of the best edition 
then published in such foreign country, which 
copies or copy, if the work be a book or 
periodical, shall have been produced in accordance 
with the manufacturing provisions specified in 

| section fifteen of this Aot; or if such work 

be & contribution to e periodical, for which 
contribution speoial registration is requested, 
one copy of the issue or issues containing such 
contribution; or if the work is not reproduced 

in copies for sale, there shall be deposited the 
copy, print, photograph, or other identifying 
reproduction provided by secticn eleven of this 
Act, such copies or copy, print, photograph, or 
other reproduction to be xccompanied in each case 
by a claim of a) aT Wo action or proceeding 
shail be maintalne or infrinsement of copyright 
in any work until the provisions of this Act with 
| respect to the deposit of copies and registration 
of such work shall have been complied with.” 
(underscoring ours) 





A cloze analysis of the language of said 
seaedog 12 leads irresistibly, we subait, to this: that 

once copyright has been secured by publicetion of a particular 
Work (as was done herein by wublisebion of the said volumes), 
there is to be promptly deposited two complete copies of th 
Pertiqular work and the deposited copics ara to be of the 

best edition of the partioular work as published at the ti 

of the making of the deposit; each suoh deposit is to be 


®e¢ompanied by “a claim of copyright" i. e. by application 











for registration, (Ulaim of copyright" has been interprete 
py Rule 24 of the Copyright Office Rules as "application 

for registration") In the oase at bar, plaintiff serupulougly 
end literally complied with the statute in respect of 
‘deposit and claim of copyright; on October 8th, 1938 
(promptly after its copyright in and to the volumes had come 
into being by publication) plaintiff deposited in the mails 





two exact copies or duplicates of each of the volumes; 


plaintiff's then published works consisted entirely of the 








said volumes; the volumes so deposited were exact copies 


‘of the only edition of plaintiff's then published works; 

| py virtue of being exact copies of the only then published 
vorks, the deposited copies, perforce, constituted complete 
copics of the best edition of the then published works. 


‘Moreover, at no time sfter said deposit of the said copies 


in the mails has the plaintiff published any other edition 





‘of its said works, 

The plaintiff's applications for registration, 
as we have said and as is admitted, were embodied in duly 
completed copyright office forms Al for "Books Now First 
Publacned in the United States", The plaintiff classified 
its deposits as books. By necessary implication of the word- 
ing of Section 5 of the Act, the classification of the work 
is to be made by the applicant. Gaid Seotion 5 provides, a 
bert, "the application for registration shall specify to 
Which of the following classes the work in which copyright 
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right in and to the bound volumes by virtue of publication 
precedent to deposit; therefore, the work in which copyright 
was claimed belonged to Class (a) of Section 5 of the Act, 


that is, the class covering "Books", Any error in class- 





“drieation, however, would not "invalidate or impair the 
copyright." (L7MUS Sieh OVA 151) 

The plaintiff tendered to the defendant 
| simultaneously with the filing of its said applications, 
the fecs provided in Section 61 of the Act, that is, fees at 


the rate of #2.00 for each volume. Parenthetically, plaintiff 





could, we submit, havo stood upon the last proviso clause 


of Section 61 of the Act and tendered only the sum of 22.00 





for the five volumes of King Features Illustrated Weekly an 
(92.00 for the volume of King Features Weekly; that said 
provise clause reads "that only one registration at one fee 
shed be reguired in the case of several volumes of the sam 
book deposited at the same time" (17 U. S. Cc. A. 61). 
Flaintiff did not take advantage of that clause because of the 
request of defendant's predecessor; and plaintiff filed 
Separate applications for each of the volumes and tendered the 
ve.00 fee for the registration of each, $12.00 in all. 

The plaintiff became entitled, we submit, (a) t 
have its claims of copyright in and to the volumes of its 
Seid works registered, as herein duly applied for, by the 
®ntry thereof in the record books of the Copyright Office a 
Provided in Section 54 of the Act and (b) to the certificates 
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of registration thereof as provided in Section 55 of the 
‘hob. That the plaintiff was so entitled is shown by the 
section 10 of the Act. Section 10 provides: 


"Such person" (that is, the person entitled 
to secure copyright by publication, as provided 
in section 9) "may obtain registration of 
his claim to copyright by complying with the 
provisions of this title, including the deposit 
of copies, and upon such compliance the 
register shall issue to him a certificate 
provided for in section 55 of this Title." 





The permissive language of said section 10 





‘pertains to the copyright owner; the mandatory language of 
that Section pertains to the duties of the defendant, as 





Register, The term "shall* is a term of mandatory import 


(Douglas v. Cunningham, 294 U. S. 207; Jewell-LaSalle Realty 
Co. ve. Buck, 283 U. S. 202; Johns & Johns Printing Co. v. 


Paull-Pioneer Music Corp., 102 Fed. (2) 282, 283 et seq.) 


Once the plaintirf secured its copyrights in 
and to its said works, the plaintiff had a clear right, and 


Was under a so-called quasi-duty, to make the deposit of 


copies thereof as it did herein, Although the apparently 


andatory language of said Section lz of the Act would seem 







require that deposit be made "promptly", a copyright 








Will not be invalidated nor its enforceability impaired by 


Teason of tardy deposit (Washingtonian Pub. Go. Inc. v. 
teas et als, supra); nonetheless, deposit should be made 
Plainta re made such deposit with due diligence, That the 

plaintire did herein precisely what it should and could have 


fone under Section 12 of the Act, is fortified, we submit, b 


| fo 


| Z 














considering what might otherwise have happened had no 
deposit of copies of the said works and applications for 
registration been made: Firstly, the plaintiff, having 
secured copyrights on the works herein, would become subjec 
to a demand by the Register, under Section 13 of the Act, 
meke deposit of copies of the said works (to preclude such 
demand as might be made at some far distant future date, 


plaintiff was under a so-called quasi-duty to make deposit 4s 





/it did); secondly, inesmuch as deposit and registration, as 





stated in Section 12 of the Act, ere the conditions precede 





‘upon which the jurisdiction of the court is bottomed for the 
maintenance of an action or suit for infringement (New York 
‘Times v. Ster Co., 195 Fed. 110; New York Times Co. v. Sun 


‘Printing and Publishing Association, 204 Fed. 586), plaintif 


would be unable to vindicate its said copyrights. To assure 





we 


its capacity to sue immediately inccase of infringement and 
‘to enjoin the wrong, plaintiff made the deposit and filed 





its applications herein; the value of plaintiff's said 
copyrights "depended upon the possibility of enforcement" 
(Washingtonian Pub. Go. v. Pearson et als, supra, p. 39). 
Two cases which are cogently in point and 
fully sustain plaintiff's contentions herein (those cases 
We submit, on their facts go so far as to make plaintiff's 


Case an a fortiori one) are Atlantio Monthly Co. v. Post 


Publishing Co., 27 Fed. (2) 556, and U. S. ex rel. Twentieth 


Sentury-Fox Film Corp. v. Bouve, as Hegister of Copyrights, 


ees: 


| 











| 
| 
| 


3 fed. Supp. 462 (the latter having been deoided by Mr. 
‘justice Bailey in the District Court for the District of 
‘columbia on April 29th, 1940). 

In the Atlantio Monthly case, supra, the court 
had before it the ohallenged validity of the Atlantic 
Monthly's alleged copyright in and to a timely special article 
written by one, Alfred R. Smith, then a candidete for the 
presidency of these United States; the Smith article was 
first to be published in the Atlantic Monthly Magazine, the | 
megezine having acquired the right to copyright the same and 








‘first to publish the article; after the article had been 
written, three galley proofs thereof were run off incident aha 
preliminary to the printing cof the article in the said 

magazine; one such galley proof of the article, containing 





‘copyright notice in the name of the Atlantic Monthly, was 
thereupon unconditionally sold to one of the officers of 
| 


the Atlantic Monthly; immediately thereafter the other two 
galley proof copies were filed with,and accepted by, the 


Register of Copyrights, as the deposits required by seotion 


12 of the Act, and registry of the Atlantic Monthly's olaim 
to copyright thereon was made by the Register. The court 
therein held that (1) the Atlantic Monthly, by reason of the 
‘ncondi tional sale of a galley proof copy had secured a valid 
Copyright on the Smith artiole as embodied in the galley 





Proofs thereof and (2) inferentially, that the deposit of th 
“Wo galley proof copies, they being the only then published 
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copies, of the article constituted effectual and valid 
deposit under Section 12 of the Act and thet the claim 
thereto was validly registered in the Copyright Office. 

In the above referred to Twentieth Century-Fox 
Film Case, supra, the court had before it a story written 
for the plaintiff therein; that story was designed for 





‘serial publication in newspapers by the publishing of twenty 


_separate chapters or installments; gach chapter carried, 


‘at the end thereof, a separate notice of copyright; the 

\twenty chapters were bound together in a few single volumes 
janéd_ 4 few of the volumes placed on sale; each bound volume 
carried « plurality of specific notices of copyright together 
with a blanket notice of copyright to cover the whole; each 
Ftticih volume consisted of pages printed on one side only and 
‘those pages were unnumbered; after a few of the volumes had 
been placed on sale, Twentieth Century forwarded two complete 
copies of the volumes to the Register of Copyrights with its 


claim of copyright therein and thereto; the defendant herein 
refused to accept the deposit; the plaintiff therein applied 


\tor a writ of mandamus to compel the defendant herein as 
eae to raiese its sald ta Beit and to re its said 
cleim of copyright. The court therein held for the Sach 
E mistained the writ. Mr, Justice Bailey, in his opinion 
herein, speaking to the issues of whether copyright had 


been secured by sale of few copies of the bound volumes and 





Whether the copies of the bound volumes deposited by 
Sy 























Twentieth Century-Fox were in compliance with the statute, 
said at page 463: 


"The pleintiff obtained a copyright on its 

work 'In Qld Chicago’ in December, 1937, 

by publication with notice of copyright. 

The work was actually offered for sale to 

the publio end although the number of copies 
offered for sule was quite small, and the 
publication made as a requisite for bringing 
suit to enforce registration, it cannot be said 
thet there was no publication, for had the 

work been offered for sale without the copyright 
notice there would have been a surrender of all 


right to a copyright. 


"The defendant refused to register the copyright 
chiefly on the ground that the writing sought 
to be copyrighted consisted merely of 'page 
proof of 4 contribution to a newspaper and 
that the newspaper containing the serialization 
should be deposited instead of the page proof. 





"The book in question does have some of the 
cherecteristics of ‘page proof’. The sheets 

are printed on one side only, each page has a 
seperate copyright notice and a resume of the 
preceding pages, but the sheets are bound together 
in the form of a book, The fact that it was 
apparent from the face of the book that the 
purpose was to have it published in installments 
in periodicals does not in my opinion prevent the 
registration of the whole as a book. Nor oan it 
be said thet this was not 'the best edition 
thereof then published', it being the only complete 


edition.” 
POINT III. 
FP THs DEFRNDANT HERE 


Herein AND TO RuGISTOR PLAINTIFF'S 
CLAIMS TO COPYRIGHT COVERING ITS Samp 
WORKS, 15 ARBITRARY, UNAUTHORIZED AND 
WITHOUT WARRANT IN-LAW. == 


As was decided in the Twentieth Century-Fox Film 


Case, supra, the defendant herein, es Kegister of Copyrights, 





In that case, 


ia possessed of only very limited powers. 
aAs~ 





at page 463, the court said; 





"As to the discretionary power of the Register 


of Copyrights, I think that he has no power to 

refuse to =ogleter any copyright that T entitled 

to recistration under e law; that § 4 

question of fact whether the applicant has complie 

with the law; that if he has complied with the 

law he is entitled ie have the OTE: regis 

tered; that any nding of fact or conciusion 

of law on the part of the Register o copys ghts 

are not binding upon the court." (underscoring ours) 
Such powers as the Register of Copyrights possess~ 


es are derived solely from the Act. The Act, upon close 





scrutiny of its pertinent provisions, discloses that the 





ambit of these powers is singularly small; the powers are 
of "most meagre desoription" (Weil, supra, secs. 544 6t sed. 
pp. 207 et seq.) The Register is appointed by the Libraria 
of Congress (17 U. S. C. A. 48); and he is empowered, subje 
to the approval of the Librarian "to make rules and regula- 
tions for the registration of claims to oopyright **** 

(17 U. S. G. A. 53)5 he is required to "provide and keep su 


‘record books *** as are required to carry out the provisio 


of this Title, and whenever deposit has been made in the 
Copyright Office of a copy of any work under the provisions 
of this title he shall make entry thereof (17 U. S. Cc. A. 5 


underscoring ours); he is required to issue a certificate o 


Tegistration “in ease of each entry" to "the 
88 the claimant of copyright" (17 U. S. C. A. 55 - under- 


SCoring ours). 


rson recorde 








As an aid to construotion of the Act, resort is 
Permissible to the report of the Congressional Committee 


“hich recommended passage of the Act (Washingtonian Pub. Co. 
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y. Tearson et al, supra); that report is the one of the House 
Committee on Patents (60th Congress, 2nd Session) Number 2242, 
in that report the Committee, in respect of section 53 of 
the Act, ssid at page 20; 
"Section 53 provides for the making of rules 
and regulations and does not confer upon the 
Register any judicial functions.” (auterseorian 
ours 
The duties of this official as his official 
jname, to wit, "Register" implies) are predominantly min- 


isterial. He is not clothed by the statute with any power, 
‘nor is machinery therefor provided, to make preliminary 


“examinations or investigations to ascertain or determine 


| 





(1) whether one claiming copyright is, or is not, prima 
facie entitled to it, or (2) whether "there has been sub- 


‘stantial compliance with the formalities ineident to obtain 
ing statutory copyright" (Weil, supra, secs. 1620 et seq. 
ie 568), or (3) whether deposits received in the Copyright 
Office were received "as copyright deposits" (Davies v. 
Bowes, 219 Fed, 178, 180), or (4) whether that to which 
Copyright is claimed, is legally copyrightable (Xggers v. 


‘Sun Sales, 263 Ved. 373, 374). 
The defendant's suthority to make rules and 








regulations, as granted by seotion 53 of the Act, does not 
‘authorize the making of "definitions explanatory of the 
Words of the Act" (Weil, supra, seo. 551, p. 209); and such 


authority is to be held within the bounds of the statute 


(Fatterson v. Century Productions, Ino, et al, supra). 


SYe 








We submit, the defendant is given no dis- 
cretionary power to pass upon the question of whether deposits 
received are in compliance with the Act - whether they are 
t such compliance is committed exclusively to the Courts 
(Ex rel Twentieth Century-Fox Film v, Bouve, supra; Davies 
Ve Bowes, supra); in any event, any finding made by the 
Register in that regard would be inconclusive and not binding 


upon this Court (2wentieth Century-Fox Film v. Bouve, supra), 


| We submit, further, the defendant is without 








any authority to go behind, or to suestion the correctness, 





of ststements contained within an application for registration 
(weil, supra, sec, 1622 p. 568). Yet, that is precisely what 
the defendant has done herein: in plaintiff's applications, 
bhe copies of its bound volumes are stated to be "complete 
Lovins of the best edition” of the books "First Published”. 

In fact, plaintiff's deposits herein were correctly so stated. 
| The defendant, in refusing to accept plaintiff’ 
baid deposite and to make entry of its applied for regis- 
tretions, argues that plaintiff's deposits consist of page 
we urge that the deposits do not consist of page 





proofs. 
roofs because they are final editions of the work. A 
nting ag “a trial impression, as 








'proore 4g defined in pri 


rom type, taken for correotion or examination" (Websters 


p.- 1717). Plaintiff's works were 





@w International Dictions 


omplete and ultimate products designed to be published in 


het form; they were not made for mere correction or exam~ 
5 


aite 





ination. But even if we assume, arguendo, thet plaintiff's 
works did consist of pages having some of the aspects of 
so-called “page proofs", they were, nonetheless, acceptable 


because the plaintiff's works were published and copyrighted 





in that form, and they, in fact, were the best and only 
| 
editions thereof published at the time of deposit (Twentieth 


Century-Fox Film v. Bouve; Atlantic Monthly Pub. Co. v. 
Post Publishing Co., supra; see also 28 Opinions of the 


Attorney General of U. S. pp. 265-269 where a typewritten 


article was stated to be an acceptable deposit). 





| Furthermore, as will be established by plaintiff's 
proof herein, neither the said bound volumes nor the pages 
therein contained are forwarded to newspapers by the plaintiff. 
Kost of the material contained within the volumes A to BE 
inclusive, is made by plaintiff directly from photo-engravings. 
Although all or part of the subject matter contained within 

the volumes may, subsequent to the publication thereof in an 

RS components of volumes, appear in newspapers of licensees 

of the plaintiff, the plaintiff's practice is to forward mat 

of that subject matter to the newspapers, A mat (matrix) 

is & combination of pulp and clay material. The reproductiv 
Printing process used by the newspaper first involves the 
haking of stereotype plates from and of the matrix; the 
Stereotype plates are used es the base from which the news- 


Paper then prints the material. The so-called “identifying 


aoe 








roof" which is also forwarded to newspapers is not exactly 
ike the pages of the material contained within the bound 
olumes - but even this "identifying proof" is not an in- 

| rmediate stage in the reproductive printing process pursued 


by the newspaper in respect of the material, The powers of 





the defendant herein have been analogized to those of the 
Register of Deeds {Twentieth Century-Fox Film v, Bouve, supra). 
Assuming such analogy to be persuasive, then the defendant 
would be under compulsion to accept the deposits and make entry 


of the claims to copyright of those works which "purport 





on their face to be of the nature of the instruments entitled 
to ve filed and recorded" (Dancy v. Clark, 24 App. C. of 

bist. of Col. 487). Measured by that test. the plaintizr's 
deposits, read together with its applications for the regis- 
tration, were acceptable under the Act. We submit, that the 
defendant, by his action in refusing to accept the same and to 
alee entry of plaintiff's claims exceeded such authority as is 
given him by the Act and rested his refusal upon legally 
impermissible grounds: the refusal, therefore, would be 
arbitrary with the consequence that defendant's ucotion should 
be coerced, The copies of the plaintiff's works, herein 
deposited, "literally and specifically" meet the requirements 
of the statute, and it was not within the province of the 
@efendant to superadd to those statutory prescriptions (Payne 


Y. Railway Publishing Go., 20 App. C. of Dist. of Col. 581, 
| 


Tentieth Century Fox Film v. Bouve, supra). 
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| The plaintiff's said works were copyrighted in 
their entirety; the pro tanto (or even complete) republication 
thereof thereafter in newspapers would not necessitate re- 


copyrighting: the greater includes the less. "If later, or 





better, reprints are published efter copyright, there is no 


need to deposit co ies of these, unless the work requires to 


be re-copyrighted" (Weil, supra, sec. 809 p. 317) (underscoring 





ours). 
| The inclusion in the one volume of King Features 
Weekly (plaintiff's Exhibit F) of a few items published prior 


to the publication of the volume as a whole would not pre- 





clude the securing of copyright upon that volume as a 


whole, as a new work - one containing old matter republished 


with new copyrightable matter (17 U. S. C. A. 6; Friedman 


v. Milnag Leasing Corp. et al., 20 Fed. Supp. 802); nor woul 
it preclude the deposit of copies of the volume as a whole 
(the work upon which copyright hes been secured) or the 
registration of plaintiff's claim to the copyright upon the 


Volume es a "new work". 
Plaintiff complied with Section 12 of the Act whe 


it deposited in the mails, properly addressed to the Copyright 
Office, the copies of the volumes and its applications; said 


deposit was complete and effectual when so mailed (Maddux v. 
Grey, 2 Fed, (2) 441, 4423 Weil, supra, seo. 799 P. 315). 


Defendant contends that, under section 10 of the 
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Act, he cannot accept plaintiff's deposits or register 





plaintiff's claims because that section refers to "complyin 
with the provisions of this title, inoluding the deposit of 


copies". However, it is not for the register to decide 





whether plaintiff has complied with the provisions of the Aqt - 
‘that is exclusively the function of this court. If defendant 
could decide that question (as he has, in effect, attempted 


to do in the instant case), he would be exercising a judici 





function, a function not conferred upon him by the Act 





( H. of Rep. Committee Report 2222 at p. 20). 

| It is submitted, the Act gave to the plaintiff 
the right to secure statutory copyrights in and to its 
‘literary and artistic material, as the person entitled thereto, 
‘by the publication thereof in bound volumes with notice of 
(copyright duly affixed, Once plaintiff availed itself of 

that right, as it did herein, then as a corollary thereof, 
plaintiff became entitled to secure the registration of its 
Claims to such copyrights and to the certificates thereof 

‘by the making of the deposit of two complete copies of the 





‘best edition then published of those bound volumes, and 
applying for such registration, as the plaintiff did herein. 





Compliance with the Act in respect of deposit of copies and 
Tegistration is a jurisdictional requirement for the main- 
tenance of an action or proceeding for infringement (17 

\U. 3. CO. As 12, supra, and cases cited, supra, p. 32). 


Moreover, the certificate of registration is “prima facie 


®Vidence of the facts stated therein" (17 U. 8. GC. A. 55). 
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what the plaintiff dia herein spells out compliance with 
express provisions of the Act; Plaintiff. is, therefore, 
entitled to the benefits of the Act accruing from deposit 
and registration, It is Submitted, defendant's action 


should be coerced in the manaer requested by plaintiff in 





its prayer for relief, 
| POINT IV. 


PLAINTIUY IS ENTITLED TO THE RELIEF 
HEREIN SOUGHT. 


We submit, plaintiff is entitled, in the 
premises, to the injunctive relief herein sought (Twentieth 


Century-Fox Film v. Bouve, supra). However, if that be not 
30, then the plaintiff is entitled, in the premises, to a 





judicial declaration in its favor of its rights in this 
actual controversy together with further appropriate relief 





implementing such declaration under Title 28 U. S, Cc. A. 

Bec. 400, 

Respectfully submitted, 

| JOSEPH A. CANTREL 

| ALFRED H, WASSERSTROM 
Attorneys for Plaintiff 

Office & P. 0, Address 
729 Fifteenth Street 
Washington, D. CG. 
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ALFRED H, WASSHERSTROM 

On the Brief and Memorandum 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


KING FEATURES SYNDICATE, 


5 
Plaintict, + 
vs. ‘ Civil Action No. 540. 
CLEMENT L. BOUVE, ; 
Register of Copyrights, : 
Defendant ; 
F_FOR_ DEFEND, 


It is the position of the defendant in this case that the relief 
sought by the plaintiff should be denied on two principal grounds: 

1. The finding by the Register of Copyrights that the plaintiff 
has not complied with all of the provisions of the Copyright Act, 
including the deposit of copies, was correct. 

2. The finding by the Register of Copyrights that the plaintiff 
has not complied with all the applicable provisions of the Copyright 
Act, including the deposit of copies, should not be overturned since 
the action of the Register in arriving at such determination was not 
arbitrary or capricious, but was supported by substantial evidence. 

The defendant respectfully sugzeste that the Court, throughout 
its consideration of this case and in respect of every part of the case, 
should not lose sight of the undoubted motive of the plaintiff to avoid 
payment of fees clearly required by the intendment of the Copyright Act. 
The circumstances attending the so-called publication of plaintiff's ex- 
hibits A, B, C, D, By and ¥ and the history of plaintiff's dealing with 
the Copyright Offiee make this motive all too apparent. 

At the outeet of this discussion it may be well to point out the 
differences between this case and the case of Twentieth Century—fox 
Film Corporation v. Bouve, decided by this Court last spring adversely 
to the Register of Copyrights. In the Twentieth Century case, the 
refusal of registration of Twentieth Century's work entitled "In Old 





Chicago" was based mainly on the folloning grounds: 

(A) That the material consisted in fact of an aggregation of 
proof sheets, each proof sheet containing a separate chapter of the 
story "In Old Chicago"; hence, that oven if the material as aggregated 
constituted a book, it was not "a complete copy of the best edition of 
the book" within the moaning of Section 12 of the Copyright Acts 

(5) That the material constituted a more aggrogation of proof 
sheets of twenty separate articles prepared for publication in and as 
contritutions to newspapers, to each of which was affixed a separate copy- 
right notice, ani that the agsregation of such material between two 
Covers could not change contributions to newspapers into a book for 
the purposes of deposit and registration under Section 12; 

(C) That, irrespective of its proof sheet nature, the material 
submitted for registration really represented twenty contributions to 
newspapers md, hence, any deposit thereof would, by the specific 
mandate of Section 12, hnve to be the issues of the newspapers them 
selves. 

During the trial of the Twentieth Century case, the Register of 
Copyrights also contended - as he does here — that his finding as to 
whether the plaintiff had complied with the requirements of the Copy- 
right Act, and hence whether the deposits were of the nature required 
by the Act, was not subject to correction by the Court unless found by 
the Court to be arbitrary and capricious, 

The Court decided, however, that the findings of the Register 
were not binding upon it and that the "findings of fact and conclusions 
of law onthe part of the Register of Copyrights may be reviewed and, 
4f erroneous, corrected by this court," The Court also found that the 
work, althcugh apparently intended to be published in installments in 
periodicals and having a mumber of the characteristics of page proof, 
was a book within the meaning of Section TY of the Copyright Act. An 
appeal has been taken by the Register of Copyrights fron the judgment 
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of the Court in the Twentieth Century case, and he urges here in the 
instant case all of the vontentions advanced in the Twentieth Century 
case. This case differs from the other, however, inthe folloning 
important particulars: 

(A) Application for registration was made by King Features on 
the basis that the six volumes = the five King Features Lllustrated 
Weekly volumes ani the single volume of King Features Weekly — were 
composite works. The application for registration of "In Old Chicago” 
did not designate it as a composite work but merely as a book. Indeed, 
"In Old Chicago" could not have been designated as a composite work 
since it comprised a single novel, the continuity of which was apparent 
and unbroken. 

(B) In the Twentieth Century case the claim was mde, and the 
Court found that the so-called book had been published as ach before 
any portion thereof had been published in the newspapers. In the in- 
stent cease the defendant submits that he has established that something 
over 18% of the contents of the volume of King Features Weekly was pub- 
lished in newspapers by or before the date on which King Features 
Claizs that the Weekly was published. The inportance of this fact is 
that upon publishing for the first time with copyright notice in 
newspepers of any article contained in King Features lieckly, the duty 
arose promptly to mike deposit of the issue of that newspaper with the 
appropriate application for registration and a fee of $2.00, and that 
tis obligation cmd not bo avoided by the copyright omer by the 
subsequent publication of King Features Weekly even had it constituted 
a true composite work, Sestion 12, Copyright Act. 

(G) in the Jwontieth Contuxy cave the clear notive of avoidance 
of fees, which is present in tis case, wae not so apparent as in tho 
instant case, 





Section § of the Copyright Act provides that compomite works may 
be copyrighted. The term "composite work" is not defined in the Act, 
ani would need no definition exept whore, as in the instant case, tho 
term is employed for the purposes of evading the dbvious intendnent of 
the copyright law. 

A composite work, to be a literary work at all within the meaning 
of tho Copyright Act, mot be the result of a process of selection and 
arrangonont to which authorship my be attributed; otherwise it is not 
copyrightable as an entirety, being devoid of the characteristics of 
authorship, since it is only the writings of authors which are pro- 
tected by tho Copyright Act (Section 4), ox which Congress may protect 
under the Constitation. If there is no selestion and arrangement 
Teflecting intellectual offort, the result is not a single wrk, but 
@n aggregation of many separate works. Authority for the above stated 
definition of the tem: “composite work" is contained in many cases end 
in the writings of copyright authorities, relevant excerpts of some of 
which ero set out herein. : 

In the case of Lawrence vs Dang, Feds Case Nos 8136, decided in 
1069, Circuit Court for the District of uass., the court said: 


“Copyright be claimed ty an amthor of a book who 
ime date ar es 4 eth ewe ine renders me : 


Weil on Copyright, it 1s stated at Pago 178 that'< 
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"Composite works mean those consisting of matter dram 
from various different sources or contributed by different 


authors # # #- The term composite works seems inclusive 

enough to cover all compilations, provided that thay con- 

sist of several distinct parts dram fron separate sources." 
Again, at Page 179, the anthor states: 

"A proprietor of composite 

works as an entirety if he 

ment in assenbling the whole, except as to those parts of 

which he is the author or proprietor, which 

course, copyright for other reasons," 

In tho case of Kmereon ve Davies, Feds Case lo. 4436 (C.CeDe Masts 
1845), Mr. Justice Stery discussed the question of whether the book 
belonging to the plaintiff in that litigation contained anything new 
and original entitling him to a copyright, which could be obtained as 


to old materials only if they wore combined in a "composite wrk." 


The court saids 
"The true question is, whether the same plan, sprig ya 
combination of materials have beara hosts z the sane 
purpose, oz far any other purpose. # * # If neapiniees 


Setar oattare anh. taprensmentarteon thsvarliaiea aaa 
he is entitled to a copyright in the book enbodying such in- 


provement. # % + 
"He who constructs by a new plan an arrangement and combina— 


tion of ojd materials in a book designed far instruction, 
either of the young, or the old, has a title to a copyright, 


Sctmiimanemantoar eubteation nan tere ceuneaettt 
After indicating in the above quoted language the necessity of an 
arrangenmt ard plen in the putting Segathes: of : ecmponite wank ir 
Justice Story concluded that "plaintiff hae a good copyright in his 
books that taking his plan, arrangevents, lessons, examples and i1lus~ 
twations, as a whole, thay are not to be found cosbined in any former 
wrk." 

iar, Justice Story, in the cave of Grey ve Iussell, ¥od. Case 
Oo 5728 (CeCele Hasse 1899), again enphesiaed the necsusity of arrenge- 
nent and plan in @ composite work, sayings | 

er Boor sep ee MeN bth 


copyright, pro- 
vided the plan, arrangenent ani eotanattchve dite eeinetehs 
be new # # # 


" # © # the preparation and collection of these notes from 





"To constitute one an author, he must by hie om intellec- 
tual labor, applied to the mtorials of his composition, 
produce an arrangement or compilation new in itself." 

The above quotation aptly points to the defendant's contention 
in this case that the volumes in issue are not composite works since 
the arrengenent of the mterial is not the result of the intellectual 
labor of an author but is merely the result of haphasard aggregation 
| of materials with no other plan than thet of their chronological ap- 
pearance in the newspapers in which they were destined to be putilished 
end were in fact published. i 

A literary work, like any other piece of work, mat be the result 
of an effort at achieving an integrated whole = of effort devoted to 
the establishment of a unified plan or arrengenents The accumilation 
of materiel in the volumes before the Court is simply on assenblage 
of 423 separate works, with respect to each of which the syndicate, 
by affixing a separate copyright notice, informs, first the Copyright 
Office, and later the genoral publie through the newspapers, that it 
diains @ separate copyright. ‘The only purpose which could have motivated 
King Features in following such a course cbviously was to avoid separate 
registration of cash of the warks and the resulting payment to the 
Governnent of the foes due. | 

A case close to the instant one eo far as the nature of the 
volumes in issue are ooncemed was Banks Law Pyblishing Company vs 
Lawyers’ Cooperative Publishing Company, 169 Fed. 386, C.GsA. 2, 1909, 
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4n which: the Court of Appeals quoted the trial judge as follows: 


"{t is inconosivable to me that to merely arrange the 
cases in sequence (though concededly the reporter uses 
good judgment in so doing), and paging the volumes = 
things essential to be done to produce the volums <- 
are features or characteristics of such importance as to 
entitle him to copyright protection of such details. iIn 
my estimation no valid copyright for these elements or | 
details alone can be seoured to the official reporters" 


The Court of Appeals then stated: 


"We concur with Judge Hagel in his reasoning end conclusion 
that. the arrangement of reported cases in eequence, and 





Be Pubs eR iE ve Vy OMmpSON nT 
176 Fed. 833, Ce G As 2, tho plaintiff was a publisher of reports 


cases and of legal digests. This work began in the year 1879 with the 
publication of weekly reporters and gradually grew into what is know 
as the "National Reporter System", covering the decisions of all the 
highest courts throughout the United States. Deseribing the works, 
the court said: 


"Each weekly number of the Reporters was copyrighted. 
Then several such numbers were aggregated into a volume 


ninety-nine wolums of digests, wore copyrighted.” 

The court found, however, that the mere aggregation ef the wekly 
law reporters, which had been singly copyrighted, into volumes did 
not constitute a new work which required a new copyright, stating: 


"Section 6 of the Act of 1909 (Act March 4, 1909, cs 320, 35 
Stat. 1077), which is obviously declaratory, seams to con- 
firm Justice Cliffard's view that there 4s bub one copyright 
of the eae book, that additions and make a 
new book, and that the only notice required is that tho 
Gate of entry of the last edition. It is as follow: 


ons ov abridgnments, adaptations, 
arrengenents, dramatizations, translations, or 
other varaions of works in the public domain, or 
of copyrighted works when produced with the consent 
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of the proprietor of the copyright in such works, 
or of works republished with new matter, shall be 
regarded es new works subject to copyright mder 
the provisions of thie Act; but the publication 
of eny such now works not affect the force 
or validity of any subsisting copyright upon the 
matter emp: ad or any part thereof, or be con 
strued to imply an exclusive right to such use of 
the original warks, or to secure or escertain 
copyright in such original works.* 


compilation and re-arrangoment and reclassification of 

the gyDabi in the digests into new and larzer digenst do 

constitute new works entitled to copyright but neod only 

notice of their entry for copyright." 

The defendant submits that the above-quoted mithorities clearly 
establish that it is a recognised principle of American copyright law 
that when, as is the case here, the claimed copyright in the book is 
based upon the work of compilation or composition of the alleged 


“composite work", the right to obtain copyright protection mst be 


_ based, not upon the mere agzregation or accumlation of material, but 


— 


upon the true intellectual work of selection and arrangement. This 
intellectual effart is the very essence of copyrightability, It is ° 
‘lacking in King Features Weekly and the five volumes of King Features 
Tlustrated., That the plaintiffs have done was to purchase from 
various writers the articles contained in the volumes and from artists 
the conic strips contained therein, contract for the sale of the 
material every week to nowspapera, and take the weeltly hodgepodge, 
without the slightest regari for arrangenont or conkination; put it 


| between two covers and call the result a composite work, The arranging 


of the material according to the dates it is to be released to the 
newspapers eni the otitching of it together can hardly be called an 
intoMectuel effort. The obvious purpose of this physical ageregation 
of material betmeen two covers is to avoid the payment of copyright 
feos for each individuel article, The claim that each of the volums 
is @ composite wrk cannot have been mde in good faith but apparently 





wes for the deliberate purpose of evading payment of copyright fees 
to the Government. 

The defendant contents thet the volusos theaselves and the 
admitted facts conceming thea clearly establish that they are lacking 
in any plan or intelectusl greenpeneths 

4n oxmuinstion of volume one of the Illustrated Weekly disclcces 
that tho sequence of tho material is basod merely on the newspaper 
release dates from Octeber 9 to October 15 printed on each strip, such 
as "10 ~9", "20 - 12", ot cotera. Plaintiff's Production Menager, 
Mr. Donald, has admitted that these ficures represent newspaper re- 
lease dates ani their significance has been further confimed by the 
stipulation of the plaintiffs concerning the dates upon wiich the comic 
strips and other miterial actually appeared in newspapers. 

The arrangemont in yolum tw of the Illustrated Teekly is 
precisely the same as in volume one. 

The same is true of volum three. "here the release dates do 
not appear upon the individual contritntions to newspapers, admissions 
by plaintiff as to the dates of their appearance in the newspapers 
prove that the only arrangement is chronological. 

me sme 19 true in volume four and is proved by the release 
dates appearing on ‘the contritutions, the admitted release dates of 
contributions not carrying release dates on their faces, and by such 
staterents as, in the artieles on Bridge, “Tonorrem's Hend", "This 
Week's Erein Twister", "Solution to Last Week's Brain Twister", 
"Sunday X Yord Pussle No. 724 Rel, Ootober 23. Herewith find solution 
to pussle No. 724 published last Sundays” 

The same is true of volume fiw as iniloated by the mmorical 
release dates on the face of sons of the contnibutiions andthe adnitted 
release dates of others: 

Although the articles contained in King Features Weekly, with a 
few exceptions, aro undated, a curnory examination will disclose that 
they are of only trensient interest end suitable only for timely publi- 
cation, Here, again, the stipulation as to the release dates indicates 
that the arrangement has reference only to the chronology of the publi- 

~9= 


cation of the articles in newspapers. , 
The United States Court of Appeale for te Mstrict of Columbia 


and the Supreme Court have, on three occasions, considered similar 
attempts, under the postel laws, to disguise the nature of: publica- 
‘tions in order to save feos, Tho cases are Payne ve Houghton, 22 App. 
De Gy 234, Affirmed, Houghton ve Payne, 194 U. 3, 69; Rame v> Rates 
& Guild Company, 22 Apps De Ce 250, Affirmed, 194 Us Se 108; Hitchcock 
Vo Smith, 34 Appe De Ce S21, Affirmed, Srith Ve Hipoheodk, 226 U. Se 53. 

SLL of the above-cl ted cases arose under the sections of the 
postal laws conceming classification of mail matter, The relevent 
sections of the Jaw are as follows: 

"Sece Je That mailable mtter chal) be divided into 


> See ee ae 
"Sec. 10. eats halon wether Gf tee beaut Wnee 


"Seconds It must be desued fran a Imom oftiee of 
publication, . , 
“Thisd, 6 mast be formed of primed paper shests 


without eloth, leather, or otha substantial. 
Se ah be ecm a 


tion from cautions. 
"Fourth. It mst be originated ed for: 
the dissemination of information of a yo eee 
or devbted to literature, the solences, arto, oF 


| epectal inaiotay, and bate & legitimate list xe 
ecribers; Provided, however, that on 
ghall be #0 commis t'aaitt to Ue end clase rate 





regular publications designed primarily for advertising 
purposes, or for free publications, or for circulation 
at normal rates." 


In Payne vs Houghton, the Houghton, Mifflin sp had, for 
sixteen years, sent their publications of the "Riverside Literature 
Series" through the mail as second class miele, Despite the long 
practice of admitting the Riverside Series to the mail as second class 
matter, the Postmaster General cancelled the second class permit and 
the publishing company sought mandatory relief. The court found that 
the volumes of the Riverside Literature Series complied with the 
conditions of Section 14, quoted above, in that they were regularly 
issued from a know office of publication at stated intervals, as 
frequently as four times a year, bore a date of issue, were numbered 
consecutively, were formed of printed paper sheets, without board, 
cloth, leather or other substantial binding such as distinguith printed 
books for preservation from periodical publications and that they were 
for dissemination of information of a useful character, or devoted to 
literature, and had a legitimate list of gobaeri bers. 

Each of the books, however, consisted of a single well-nom 
literary work such as Henry Esmond, Plutarch's Lives of Alexander, 
and Mita, Although the publishing company brought to the attention 
of the court thet it waa liable, under extebing eoatenate, te.anenty 
upward of two million copies of these publications at a price based 
upon the postage rates charged for second class matter and that it 
would sustain great loss if it had to pay the higher rates charged . 
for thrid class matter, which latter class included books, the court 
held that the volumes were books and not periodicals, saying: 

we rn gl, shee tere ala 

Sra POR ee ee 

Re-published singly at any time since the @mactment of the 

present postal law and mailed, either bound or unbound, it 

GALS ek es nd ee ee ae 
"Does it become any the less a book when, there being 


tecting copyrights, it may be re-published verbatim 
under its original title with the addition of a number of 
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a named series consisting of books by other authors, 
manbered consecutively and issued at stated periods, 
not less than four times a year 

"Can the well<knom book loose its identity and 
become completely merged pang a periodical publication 


of mail matter, sahdlng Mock dn lee Slaas ‘nk pataciaa 
publications in another," 


The court mide it plain that, in passing upon the merite of the 
controversy before it, it did not deny that classification of nail 
matter by the Postmaster General was a function requiring judgment 
and discretion and hence not subject to judicial control. 

The same day the oourt decided Payne ve Houghton, it also handed 
dom its opinion in Payne ve Bates & Guild Company, supra, in which 
latter case it refused to go into the merits of the case, but placed 
its decision squarely upon the proposition that the decision of the 
Postmaster General was not a ministerial act, but involved judgment 
ani discretion. It is clear froma reading of both cases ‘that the 
two cases combined stated the law, as the court saw it, concerning the 
function of the Fostwaster General in classifying mail matter, 

In Payne ve Bates & Guild Company, the publishing company sought 
to. enjoin the Postmaster General from excluding ite publication 
entitled "vasters in Wusic, a Monthly Magasine" from classification 
as second class mail matter. The series ws new end only the first 
issue of it was before the Postmaster General. ‘That number contained 
@ brief biographical sketch of the msician Mozart, some critical 
notes, end thirty-two pages of sheet maic selected from the composi- 
tions of Mozart. The Postmaster General found that the publication 
was not a periodical, but merely an aggregation of sheet music and, 
as such, was not entitled to the reduced rates available for second 
class matter. The court said: 

we eae 6 vale 


tionably 
exercise of discretion in deciding it. Pog ag Meal 
had been issued, and that stripped of ite cover with the 
, 
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"Wo are of the opinion that the decision required of “ne 
the Postmaster General. in the app 


was not a mere formal or ministerial act. As wa said in 
od ‘ 


E 
R 
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Follouing the exmple of the Court of Appeals, the Suprene Court 
also troated the Houghton case and Bates and Guild Company case as re- 
lated cases, deciding the ioughton case on ite merits and affirming 
tho Bates & Guild Company case upon the ground that the court wuld 
not compel. the daing of an act involving the judguent. and. discretion 
of an administrative officars lee of hols 

The Supreme. Gouthy im stm Hanghton conepngreed: wish. the. tend of 
Appeals that the Loverside Literature Series ouplied with all of the 
conditions af Section 14, ¥% said that Sootion 14 laid dow certain 
condi ti. ons te t the admission of a publication as seco! class 
nail matter art did nc\; dafine a periodical. Congerning the defini 
tion of a periodical the court said: 

rihile 4 may be difttault to dren an oxaet Lino of 
ents tae hemelae daseatien pubeaaetias that ce 
gh not almya easy to datarmine 


usually, tho 
within videh catagory it fells if the character of a 
tdouler publication be put in issue." 
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Deciding that the volumes of the Riverside Literature Series wore 
books end should have been entered as mail mtter of the third class, 
the court said: 


"The reason why books of the Riverside Jiterature 
Series are issued periodically is toopalpable to require 
cooment or explanation. It is sufficient to observe, thet, 
in our opinion, the fact that a publication is issued at stated 

3 Under a collective name, does not necessarily make 
ita periodical. Were it not forthe fact that they were so 
isseed in consseutive mmbers, no one would imagine for a 
monemt that these publications were periodicalls and not 
books. While this fact my be entitled to weight in deter- 
‘miming the character of the publication, it is by no means 
conclusive, when all the other characteristics are those of 
beoks rather thm magazines." 


the same day as the Houghton case, the court constantly referred to 
the Houghton case and accepted without supporting argument the 
principle that books published at stated intervals and in consecutive 
mumbers do not therely become periodicals, even though in other respects 
they conform to the requiremnts of Section 14. Despite this principle, 
the court said, cases may still arise where the classification of a 
certain publication may be one of doubt. ‘The court said the classifi- 
cation of the series Master in Music was a doubtful case, adding: 

Kage Srotocar hay hestcsae riba Pyrenees Br ariny Ag 


tion cought not to be interfered with unless the court be 
elearly of opinion that it was wronge the Postmster General 
is charged with the duty of © these publications and 


ed ht 


It should be noted that Justice Dailey in Tusntieth Century 
Fox Film Corporation ve Bouve found that the function af the Register 
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of Copyrights in determining the nature of a work and the collateral 
Muestion of how it should be registered was analogous to the Postmaster 
General. in classifying mail mtter. 

In [tcheosk ve Smith, @ publishing company attempted to enjoin 
the Postmaster General from revoking an omier of long standing pornitting 
extrance of a publication entitled "Tip Top Weekly" to second class 
nailing privileges. Bech volume of this publication, as in the preceding 
eases discussed, conformed to the letver of Seation 14, but the court 
likewise decided that they were not periodicals, but were, in fact, 
books. Each volume was a so-called dime novel of the Frank Merriwell 

drsig Se Be etn os hat ee 


setios of a civen pbligation shall, omtro 1 in determining 
ths for transmission throug: 
Ge cede Seen heer ee go through the mails 


} cafe ricantmncegntoter ge foggy cmb Bi pege ee 
and will be followed by another novel by the sam author and 
related to the same hero or characters." ~t 


The court then concluded: 
“We are not able to distinguish the issues of this . 
publication from the ordinary and every. 


of the term ‘book', Bccdpres Hrtatiesatoy Moe they are 
not entitled to be’ tranenitted in the mila at segmnd class 


rates. ie are certainly not prepared to hold that the | 

anareiee of, ee stone See Sena oeee See 

‘euthorities should be disturbed." 

In affirming the decision of the lower court, the Supreme Court 
quoted with approval the statement in Bates & Guild Company ve Payre 
that the court should not interfere with the deciaion of the Postmaster 
General unless clearly of the opinion that he was wrong, and then said 
4t had no such clear opinion, deciding on the contrary that he was 


Fight and that the weeklies were books rather then periodicals. The 


court said: 


"as books are not turned into periodicals by number 
and sequence, the magasines are not eS ee aon 
Class by having e considerable number of pages stitched to- 
gether." 








The defendant submits that the mix decisions concerning the 
dlassification of neil matter by the Posteaster General. are controlling 
in the instant case and that the oourt should look beyond the extemal 
form of the publication, ae did the Register of Conyriphts end decide 
thet their internal nature mikes it plain that they are nerely 
ageregations of contributions to periodicals. ‘The cases just discussed 
certainly are exple enthority for the Register'ns action in this case. 
King Features, itself, has admitted in some 14,000 émstances that 
materia) of @ simJer nature to that incorporated in the volumes it 
now seeks to register, cdnstitutes contributions to pericdicals. The 
records of the Copyright Office show tint during the years 1916 through 
1934, the pleintiff registered, as contributions, 11,099 separate 
newspaper articles, some of them uritten by the same authors and 
bearing the same titles as articles incorporated in the volune of 
King Features Weekly now before the court. During the sane period, 
the plaintiff registered separately 3,609 comic strips as contributions 
to periodicals. A glance at the list of the names of the comic strips 
so registered shows that they are the same type of material, ani often 
strips of the came nemes as those appearing in the volumes of King 
Features Dvstrated Yeckly. The defendant svbuits that no better 
proof of the intrinsic nature of the volumes in issue could bo had 
than these admissions by the plaintiffs. | 





an examination of the stipulation of plaintiff concerning the 
publication dates of the various articles contained in King Features 
Weekly indiestes that no less than tumty-two actually were published 
in newspapers on or before October 6, 1936 — date on which the plain- 
tiff stated in its applications for registration that the six volums 
were first published. it will be noted that each of thove articles, as 
contained in the volures in issue, had affixed to it the notice 
"Copyright King Features Syndicate, Incorporated, 1938." 
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From this it is evident that these twenty-tro articles, then they were 
put on sale in the volumes, already had been copyrighted prior to that 
time. This further emphasizes that the only oppyright King Features 
possibly could obtain dn the volume which contained the twenty-two pre- 
published articles was a copyright as a composite wrk (assuming arguendo 
that the volune reflected the intellectual effort of an suthor). 


Immediately upon publication in pewepapers of these sinbihes 
articles the duty arose for the copyright owne r=K.ing Features 
Syadicate—to deposit one copy of a newspaper in which each article 
appeared, together with a $2.00 fee and an application for registration 
of the claim of copyright obtained thereins Section 12) Copyright Act. 
In this connection it should be remembered that: the Copyright office 
Fequested that the proper spplications and deposits’ be made, together 
with the fees required by the Act, in respect of the material contained 
in the volumes, but that the plaintiff refused to mike such deposite, 
applications, and payments, and in lieu thereof insists that: the’ 
Register of Copyrights accept a single deposit, one aplication for 
registration ani a fee of $2.00 inatead of the $44.00 which should be 
paid for these trenty-two contributions alone. The material pre- 
published in newspapers consists of four contributions under the title 
"The Husen Side of the News," by Edwin'C, Hill, published in newspapers 
October 3, 4, 5, and 6; four eotributions under the title "Clem NeCarthy 
at the Races," published October 3, 4, 5, and 6; six contributions under 
the title "Behind the Hake-Up," by Erskine Johnson, published on 
September 26, 27, 26, 29, 30, and October 3; four unter the title 
"| Woman's New York, by Alice Hughes, published October 3, 4, 5, and 6; 
three by Donna Grace, published on October 4, 5, and 6} and one under — 
the title "I'm Telling You," by Dan Parker; published September 27, 
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Why this material was included in King Features Weekly is not 
clear. Plaintiff's Production Kansger, tir. Donald, testified that 
it was included by acoldent, The credibility of this testimony is so 
seriously impaired, however, by the defendant's evidence that the 
saxe sort of aceldent occurred am sixty-two other occasims, as to 
render his explanation untenable, The Court will recall that evidence 
was produced by the defendant that in sixty-two similar volumes for 
thich registration of claim of copyright was requested, articles 
appeared which had bem published prior to the so-called publication 
date of each of the volumes, 


The Lack of Bona Fides in the Publication 

The defendent respectfully subsite that the Court cannot read 
any of the naterial contained in the aix volumes without realising that 
they are composed, in fact, of contribut Lone to newspapers, and that 
the question of the bona fides of the Publ ication of these contribu 
tione in volumes cannot be disassceiated fron consideration of what 
ie their obvious and natural purpose—disseninaticn to the public 
through newspapers. Svidence introduebaiby both parties to this suit 


. fas shown clesrly that the material contained mM the volunes is the 


gene which is sent to the newspapers by King Features, If the primary 
purpose of producing the material emteined in the voluses were nob 
ite ultimate publication in newspapers, the material would net bear 
release dates and it would not be necessary for King Features to ‘ 
attempt to deceive the Copyright Office by obliterating the release 
dates, in sane instences, of the material placed in the wolunes. 
Apparently, King Features believe that a notice as to release date 

at the top of each article wold be a red flag which even the Copyright 
Office could not overlooks ite presence would tell too plainly the 
actual truth, which ie, of course, that the material was not prepared 
for any purpose other than publication in newspapers, The purpose 
for which the material was produced is further sham by the fact that 
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in a number of instences King Features actually left instructions to 
the newspaper printer npon sone of the, pages in the volumes of King 
Features Weekly. These instructions concern the kind of type to be 
used, where it was to be used, where to stop using it, and at what 
places certain nmbered cuts or pictures ware to be published in the 
newspaper. Clearly such instructions would have no place in matorial 
intended to be disseninated in its existing form to the public, 


The comparatively brief time which@apsed from the date of 
the alleged publication of this material in volumes as "composite works" 
ond the dates when it served ite real purpose of publication in the 
newspapers further enphasises that no true publication was solomplinhed 
by the "publication" of the "composite works." It aust be obvious to 
the Court that the purpose of such material is to’ serve the appetites 
of millions of the reading public. This end could only be reached 
by publication in newspapers. ‘The value of. the material to the 
public lies in its first reading, since the material plainly is not 
such as would be reread. . Therefore, if the "publication" of the 
material in the volumes effected any real dissemination to the public, 
the newspapers would have no reason for going to the expense of buying 
the sane material and using it for a bait for a public whose hunger 
with respect to any particular issue of such material already had been 
satiated. This is particularly true of the newspapers in the three 
Communities where the volumes wero exposed for sale. The defendant, 
therefore, considers the short period which elapsed between the alleged 
"publication" of the "composite works" and the date of the publication 
in the newspapers to be strong proof that the first so-called publica- 
tion was purely colorable. 


King Features is a large syndicate, the purpose of which is to 
return @ profit to those interested in it. This ‘Purpose certainly 
would not be furthered ty the publication and sale at a considerable 


Bu Oh 








losa of the three sets of volumes concemed in this suit. That the 
plaintiff sustained a lose has been definitely established, for, in 
addition to the cost of production, plaintiff paid amounts in postaze 
in excess of vhat was returned to then ao the proceeds of sales of the 
volumes, It must be, then, that the only purpose for which the volumes 
were put on sale was to meot what the plaintiff conceived to be the 
registration requiremnts of the lew. 


In Section 62 of the Copyright Act it is provided that the date 
of publication shall be the earliest date nhen copies of the first 
Subhorised edition were placed on sale, sold, or publicly distributed 
by the proprietor of the copyrigit or under his authority. 


Section 12 provides that Wafer copyright has been secured by 
publication of the work with tha notice of copyright as provided in 
Seotion 9 of this Act there shall be proaptly deposi ted in the Copy- 
right Office or in the mail addressed to tho Register of Copyrights, 
Gashington, District cf Columbia, to complete copies of the best 
edition thereof then published"; and Section 59 shows that the purpose 
of deposit is to emable the Librarian of Congress to determine what 
books and mhat articles shall be trmaferred to the permanait collec- 
tions of the Library of Congress, including the Law Library, otc, 
it sexe plain that when Congress apoke af publication what it had in 
mind was the publication of en edition in the ease af books, end that 
the wrd “edition® as so ueged should constitute material normally 
adapted to the needs of the Library of Congress and the purposes thereof 
as set out in Section 59. It seaw incredible to suppose that uben 
Cangress spoke of @ "best edition," it could have meant a edit lon 
consisting of printer's copy or page proof of waterial which was 
designed and intended to be later published in a form which would meet 
the needs of the reading public, and hence be of value to the Library 
af Congress, If the above aseumption is correct, it sens fair to 
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conclude that Congress in using the tem "publication" did not intend 
to refer to publication of proof aaterial, for under such constraction 
it would be depriving iteelf of ever receiving for the purposes of the 
enrichment, of the Library what every man and what doubtless every Con- 
gressign who participated in the enactment of the statute had in mind 
when it wed the term-"best edition,” 


Finally, cumletive of the above conaiderations, it cannot be 
conceded that. Congress had in mind a publication the necessary effect 
of which and really the only intended purpose of which was to deprive 
the Government of maintaining a record of separately copyrighted 
material or of scores of thouseds of dollars of fees to be paid in 
Connection with euch recistrations, 





That the five walieas of ing Pestures Tiustrated eekly are 


composed of pare proof is clearly aiinetvied both by the plaintiff's 
end the defendant's evidence, ach page is the product of an inter- 
mediate stage of printing. lr. lonald, production manager for the . 
pleint iff, who, through inadvertence, called the pages in the volumes, 
proof, as they actually are, testified that they were printed fron 
photo-engravings. Frou these sase photo-engravings, he said, were 
sade the ratrices and the accanpanying proof sheets which were sent 
to the newspapers for reproduction in the newapapers of the matter 
contained therein. lie aduitted that the only difforence in the 
production of the proof sheets sent to the newspapers and the so- 
called final product which was bound into the volumes of King 
Features Dllustrated Neekly, was that greater care was used in taking 
the inpressions for the Illustrated Weekly than for the sheets which 
went to the newspapers. Ur, McLean aml Hr. Burr, printing experts 
from the Government Printing Office, who testified for the defendant, 
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established beyond question, it is submitted, that the purpose for 
which the photoengravings were produced was the making of the matrices 
which were sent to the newspapers, and that, had they been intended 
to be used to print a finished product, dead metal, and other char- 
acteristics of an intermediate stage'af printing would have been removed, 
Instead, these characteristics were merely covered over in an obvious 
AGRA tdeniaeniaainasdices Scccudbedirendbincuntes 
Dlustrated Weekly were produced, 


The intermediate nature of the sheets which were bound together 
to constitute a single volume of King Features weekly is even nore 
apparent than in the case of the Illustrated Weekly, since Mr, Donald 
admitted that they were made from the sane minsogrash stencils and in 
precisely the sane mamer as the "copy" which was sent to the news~ 
papers, execpt that, after the copy destined for the newspapers had 
been run off, with release dates therem, the releese dates were blocked 
out on the stencil pe hngel ey Moher Sage ek copies to be bound 
into volunes. 


The plaintiff contends that since the volumes sent to the Cony- 
right Office as deposits were the only existing edition at thet tine 
of the so-called composite works, they were the best edition. This: 
argument, however, ie based wpa the false prenise thet when aggre~ 
gations of written or illustrated text matter are placed on sale ae 
before the eaterial falfille Ste obvious purpone of publication in. 
the newspapers, auch placing on sale nust constitute . publication, 
and the material itself an editdon mithin the seaning of the 
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Copyright Act. Sam torn Lohaw tne sentes 


The real question here ie whether the material that was placed 
om sele was in the form which Congress, in Section 12, denanded for 
4 bit os ae jar ty nt ie iS esi gach Bibeey Page Sheu woes yb Lat dt ' 
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Viewed in the light of whet it really is, that is, subaitting 
it to the test suggested by the Court of Appeals in the cave of 
Payne v. Bates & Guild Company, 22 Appe Dy C, 20, 251, of stripping 
the material of its cover, the material frankly is proof and newscaper 
"copys" ach of the contributions bears a separate copyright notice, 
which amounts to a separate claim of copyright in each, As to the 
eppropriate deposit for such material, Section 12 leaves the Register 
no choice, specifically stating that the deposit shall take the form 
of the issue of the nowsoaper which contains the contribut ion. 


Eve if it were conceded, which it is not, that there was a 
bona fide publication and that each of the volumes was a canposite 
work, the Register would have to decide, whether or not the volumes 
were ths “best edition," that is, whether such saterial as was con- 
tained in the volumes was what Congress wanted the Library of Congress 
to receive by way of deposit. — 


Put ia another. my;ivhen.Gorgress, ia:aktenhing. to.sefine wheb 
it wanted the Library of Congress to have, used the term “tro complete 
copies of the best edition,” did it mean "two proof copies placed on 
sale before the first editim is iemed to the public"? 


Of course, the cnrme te that when the legislation wae enacted 
Congress did not contemplate an abteapted evasion of the law euch as 
is now before the Court. Hed Congress intended that proof copies might 
be received as a "best editio," an encyclopedia intended to sell to 
the pubiic for $500, and to be published wlth copyright notice on 
June 1, 1941, might be placed on a book stand in page proof forn and 
verely offered for sale cn May 15. A few days later two copies of this 
page proof of the valuable work could be sent to the Copyright Office 
for deposit and would have to be socepted for regietration since it 
would be the only "edition" published at the time the application for 





registration was made, ani would necessarily be the “best edition." 
Such a construction of the law certainly would jeopardise, if not 
defeat, the purpose of Section 59 of the statute which was held in 
Yashington Publishing Compeny, Ings, v. Pearson et al, 305 U. 8. 30, 
and Mittenthal, Inc., v. Irving Berlin, Inc., et al, 291 Ped. 714, to 
be the enrichment of the Library of Congress, Congress could not have 
intended, when it provided for the enrichment of {ts own Library, to 
set up @ system which would remlt in the placing of proof, rather 
than good editions, upm the Library shelves, 


Section 59, which clearly sets out the purposes of the deposits, 
provides as follows: 


"Of the articles deposited in the Copyright Office under 
the provisions of the copyright laws of the United 
States or of this Act, the Librarian of Congress 
shall detersine what books and other articles shall 
be transferred to the permanent collections of the 
Library of Congress, including the Law Library, and 
what other books or articles shall be placed in the 
reserve collecitios of the Library of Congress for 
sale or exchange, cr to be tranaferred to cther 
governmental libraries in the District of Columbia 
for use therein." 

It is needless to point out that if the obligation to accept 
gach material as is offered by King Features rested upon the Register, 
the Librarim of Congress, in exemining such material for the purpose 
of drawing it up into the Library, would be limited to the choice of 
selecting page proof material or not obtaining the book at all, for 
there is no obligation m the part of the copyright claimant to 
submit to the Copyright Office an expensive edition of a book ance 
a cheaper, though genuine, edition has bem submitted as a deposit 


with om application for registration of elain to copyright. 


If the Library is boand under the Copyright Act to accept on 
July 1, for instence, the page proof of any popular novel, cuch as 
"Gone With the Wind,” three things at once becave apparent. First, 
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all the Librarian has cbtained for the permanent collections of the 
Library is page proof material, which Congress could not have consid- 


ered the proper subject of the permanant collection of the Library; . 
second, having accepted such page proof on July 1, the Librarian night 
find himself in the difficult position of attemting to sell or 
exchenge on August 1 page proof material in the face of the fact that 
m August 1 4 regular bound edition of the book had already been placed 
on the market, In such evmt, the page proof mould, of course, be 
useless for purposes of sale or exchange, Moreover, to obtain the 
regular edition af the book, the Library would have to pay the retail 
price of the copy of the first real edition—s situation obviously 
contrary to the intennent of the Act that the Library and the people of 
the United States should be supplied with two copies of a regular edi- 
tion without payment; and third, there would be no opportunity to 
distribute such page proof material to other Libraries in the Dis~ 
trict of Coluabis, since {t is not probable thet such other libraries 
would find it practicable or convenient: to give space m their shelves 


to page proof, 

There is no statutory provision in the Copyright Law to support 
the plaintiff's contention that the were feat of publication, in all 
cases, results in an "editim," as the tema is used in Section 12, 
qhere also is nothing to support the contention that the selling of 
proof sheets of saterial in order to avoid the payment of copyright 
fees makes the matter sold an "edition" in the statutory sense, 
Finally, there is nothing vhateoever to support the view that the 
proof sheets of @ book can constitute the "best edition” of the 
book within the meaning of the statute, since the usual seaning of 
the word "best edition,” coupled with the perpen of deposit 60 
clearly announced in Bection 59 of the oy definitely forbids such 
a construction. 








Section 12 provides that "after copyright has been secured by 
publication of the work with notice of copyright as provided in 
section nine" deposit and registration shall be promptly made; and 
that "no action or proceeding shall be maintained for the infringezent 
of copyright in sny work until the provisions of this Act with respect 
to the deposit of copies and registration of such work shall have been 
complied with," 


And Section 13 (always to be construed together with Section 12), 
(Report Wo. 2222, 60th Gong., 2d Session, to accompany H, R. 28192, 
which became the prosent Act, p, 11; The jashingtonian Publishing 
Company, Ince, Petitioner, v. Pearson, st al, supra) provides that: 

"ghould the copies called for by seetion twelve of pete 
Act not be promtly deposited as herein ee 
register of copyrights any at 
ubl ication the wo 
desand such deposit of the copyright omer who, if he fails to meet 
gach denand, 
ghall be Liable to a fine of ome hundred dollars and to 
pay to the Library of Congress tuice the amount of the 
retail price and the 
copyright shall becane . 
By necessary laplication a contribution to a newspaper is a 
work subject to copyright, and hence subject to all the provisions 


of sections 12 ad 13. 


The copyright omer of a contribution to a newspaper can be 
subject to this mandate and to the sanctime of Sections 12 and 13 
only after the contribution has bem published In such newspaper. 


But this does not mean that a newspaper article cannot be a 
newspaper article until publication in the newepaper, any more than 
thet s took cannot be a book before publication aa a book. They are 


Sac 


two different types of works and are recognized as such in Section 12. 
In other words, I can write an article for the Mashington Post on diet, 
In ny hands i ia a newspaper article—in the hands of the editor it 

is a newspaper article ca Honday when he reépives it just as much as it 
is am Wednesday then he publ Lahes it. It never ceases to be a contyi~ 
tution to a newspaper, and venain't ew h although the editor may reject 
it and send it back to me xithout publ ishing it, in which case it is a 
rajected contribution to a newspaper, 


Now if the contribution is accepted and published in the news- 
paper and the newspaper iteslf beara a blanket copyright notice, that 
omtribution Ss protected by that notice provided that such was the 
intention of the parties. Tf At mae not eo intended and the right 
to corrisht man retained by the autor whey making the ait hie 
agent for publicatim oly, did not instruct hin to affix e@ specific 
copyright notice to the article itself, ‘the article goes into the 
prblic donain (Holees v. frst, 274 0, Ss #2). I¢ the right to copy- 
right the article did pass by contract fra the author to the publisher 
who publishes it without a separate copyright ‘notice but whose news- 
paper carries a blanket copyright notice, then the contribation is pro- 
tected by that blanket copyright, and there is no need for special 
registration of the contribution itself; for registration as to it has 
bem effected by the registratio of the copyright of the newspaper. 


But Congress recognised in Section 12 that there are any cases 
in which the author of the contribution wants the contribution to be 
copyrighted in hie mane, This ie, of course, effected by publica~ 
tion of the contribution in the newspaper with copyright notice in 
his name; and if this is done, there at once cone into being a term 
of copyrights of which the author is the omer, which begins to run 
on the dete of the publication of the newspaper. But the moaent 
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that occurs the author ie subject to the mandate of Section 12 to 
make prompt deposit and registration of this work in the Copyright 
Office, It is thie situation which te considered by the Copyright 
Office to be reflected by the expression "cmtribution to a periodical 
for which special registration is requested"; in which ease, under 
the terms of Sectio 12, only one copy of the work need be deposited. 


This view is clearly reflected by oe of the foremost conten- 
poraneous American euthorities an copyright who explains the clause 
"special regiatration is requested" in the following terza: 


"In certain exceptional cases, me copy only of the work 
need be deposited, ne first of these cases is that of 
contributions to perlodicale for which 'speciel registra- 
tion is reqired.' The depooit shall consist of one copy 
of the issue or issues containing such contribution, 
'Perlodicals' include newspapers, according to section 5, 
Thus the complete number of the periodical or is 
to be deposited snd not oly the clipping of the eotri- 
bution alme, The words ‘special registration is re- 
quested! refer to the case when, apart from the general 
copyright affecting the pericdicel or newapaper, it is 
sought to claim individual copyright in the contribution. 
As seen, the general copyright on the contents of the per- 
dodical or newspaper is taken out in the naue of the pub- 
lisher of the periodical or newspaper and covers all the 
articles therein in which he owns the copyright. If the 
publisher has only a license to publish a particular con- 
tribution, the general copyright will not cover such con- 
tribution, The aithor of the cmtribution must affix 
his om as _—- to the contribution." Ladas, 
Ths Inte = Art. 
Property, ne Il, = 7575 7 


To read Sectim 12 as mesning that the author of s emtritu- 
tian to 2 newspaper published with copyright notice in his name need 
oly make deposit and registration if he personally sees fit to 
"*pequest" special registration of the Copyright Office, would lead 
to absurd results opposed both to the words and spirit of the Act. 

To contend thet he need not register his copyrighted work unless 
he wanted to would involve the follewing propositions: 

(1) The eathors of such works would become a privileged class 
who, alcne among all classes of authors, were not under any obligation 
of deposit, registration, or payment of registration fee under the 


ae ae 


mandate of Section 12, 
(2) The final sentence of Section 12 would have to be read as 
Af math ten "with the added underlined i lapel "With the exception 


works consi co 4 C) cals * which spec: 
registration ie requested, no actias or proceeding shall be maintained 


for the infringement of copyright in eny work until the provisions of 
the Act with respect to the deposit of coples and registration of 
such work shall have been coaplied with." 


(3) Section 13 would have to be changed by adding the following 
wilerlined exception: 


"That a oplon:enhlan: for by: Bort ien 12 hea 
ecoption oopies of thy 





este deposite 
Vided, the redater of eopyrighte nay at any tine after 
the publication of the work ae.com eat Ste 


the proprietor of the copy jt to deposit them," etc. 
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held that the Register of Copyrights’ determination whether or not the 
provisiens of the Copyright Act had been complied with by applicant for 
registration of copyrights constituted a finding of fact by the Register 
but that the finding might be reviewed by the court and corrected if 
erroneous. With this conclusion of the court, the defendant here respect- 
fully tales issue in that he contents that the court is without authority 
te ocrarturn his finding uiless it be arbitrary or palpably wrong. 

The defeniant submits that the casos af Allens Commissioner 
Apps De Ce 27ly carte dens 191 U. S. 570, 48 Le Bde 306, and United 
States ox r 24 Lgnoolation ve Bying, 42 App. D. C. 508, are 
spplicable to this case and omitrol it. In both cases ommers of so- 
called labels sought to compel the Comzissioner of Patents to register 
then bat the court hold that registration was not a mare ministerial act, 
but required the exercise of joignont and direction. Both cases arose 
uxier Section 63 of Title 17 U. S. Code, which provides: 
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. The above quoted section was a part of the Copyright 
Act of June 15, 1874 (18 Stat. 79) and was retained after the 
enactuent of the 1909 Copyright Act. This section was superseded 
daly My 1939, by a law enacted that date transferring the duty of 
registration of labele to the Register of Copyrights (27 0.5.C. 64, 
53 Stat. 1142). Ry the 1939 Act, Congress recogniaed again that 
the registration of labels is accomplished under the Copyright Law, . 
and marely transferred the fungtion fron one official. to another 
without changing the essential nature of the function. 

Tt will be soon that the only language in Section 63 which 
may be constrosd as vesting the Camissioner of Patents with discre- 
tion to determine whether or not the article offered for registration 
is a label, ig emtained in the wrls, “and the Camissioner of Patents 
ig charged with the supervision ani control of the entay or registry 
of euch prints or labels, in conformity with the roglstions provided 
by ler as to copyright af prints." 

Certeinly an equal discretion me vested in the Register of 
momtate, co to intiose onal inerect enaee ce Satin At 
the 2909 Copyright Act, which provides: 


for the of claing 
to copgriant ap provided ty this tthe." 


And again in Section 10 of the Copyright Act the Register of Copyrights 
is directed to issue a certificate of registration to those persons 
tho have complied with the provisions of the law. Obviously, the 

Roglater of Copyrights mat determine whether the provisions of the law 
have beenccmplied with. Thorefore, it will be seen that the Recister 
of Copgrighte, in granting or refusing registration of qlaims of copy- 
right has at least as broad a discretion as the Comissioner of Patents 
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in registering labelay yet Sn the cases ctted abowe, the Court of 
Appeals held that 4¢ would not interfere with the exercise of 
this discretion by the Coomisstoner of Patera. 

Th the Boring uate Bor Comany cago, the company sought to 
compel ty mendimms the Comiecionar of Patents to register 2 label. 
The label. vas rectangular in outline and showed an ernamental design 
gurromding a blank space, ov in fom, in which appeared the nords 
"Regina", printed in large lstters. I, the desariphien which accom 
panied the application fur megistratlon of the label st was declared 
to be "a label to be used for mute boxes", bub there war nothing on 
the face of the label to iniicate 2 Minitation to thot partienlar use. 


‘The gromés for the Camigsioner's decision refusing regis- 
Seana ee ee oD Eee 


The word "abelt Lents neomarty to 
‘Hides tat 3k ie daeiptive of 
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Coneerning this ruling of the Coomissioner of Patents, the 


Court of Appeals said: 


a 
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Just as the Comigsioner of Patoute in the Recing Music Box 


Coppeny case had the discretion to decide whether the thing presented 
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for registration was or was not o label os defined by the statute, so 
the Kegister of Copyrights in the dnstent cage has discretion to de- 
cide whether the vork for witich registration is sought is a book or 
an ageregation of contributions te newmpepers and whether the deposits 
required ty the statute have been made. He decided both these propo- 
eitions adversely to the plaintiff, Tharefore, it would seen that 
both the Cowsissioner of Patents in the Recing case and the Register 
of Copyrights in this cage wore put in the position of having to de~ 
cide what the thing ws which was offered for registration. It must 
ineyitebly foliow, thm, that, if the Commissioner of Patents’ decision 
fin such a matter was not stvject to judicial review, the decision of 
the Register of Copyrights in an analogous situstion also was not 
wudject to be overturned by the courts. 


The iseunity of the Comisaioner of Patents to court ander 
in the metter of registration of labels was reiterated by the Court 





Bring, gum. In thet case the petitioner asked the court for a wit 
of vermiams directing the Commissioner of Patenta to rezister a Isbell. 
The Commissioner hed refveed registration on the ground that a highway 
fe not en article of rencfactare. The wit wes sought on the ground 

that thie rvling by the Comtcsicrer wee e clear abuse of digcrobion. 


The court eaid: 
®The contention of the relater not 
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the writ of momliemns for a writ of error. 
This camot be daw. It may well be that 
pa fhonpemgeereen Arsaay Sg mph 
We ore powerless this proceeding 
Salty moves cat at ty 
Say Sedeamairer ea anla, ‘Whether he de- 
cided right or wrong is not the question. 
pide ie were ug b= oe 
mecesserily jurisiiction, Ts 
his duty to decide as he thought the lew 
‘was, and the courts have no power what~ 
ever under those circumstances to review 
bis dotemingtion by mandamus or injunc~ 
082 Company itchoodk, 90 0 Se 316, 
Ve « De 
47 Le Bd. 1047, 23 S. Che GOB." 


It would appear, by analogy that this court is powerless 
to review the decision of the Register of Copyrights or to compel 
him to make a different one, since to d so would require tie Court 
to act as an appellate tribunal for the Copyright Office ani would, 
in effect, do what the Court of Appeals in the Lineoln litchmmy case 
held could not be done - “mubstitute the writ of mmdams for a writ 


of error." 


Section 53 of the Copyright Act, gupra, arthoriges tha 
Register of Copyrighta, subject only to the approval of the 
Librarian of Congress, to make rules and regulations for registration 
of dlains of copyright. To do this, it is obviougly necessary that he 
interpret and construe the statute and, in his adninistrative discre- 
tion, provide a reagonatile machinery for effecting the ende prescribed 
by the statute. Pursuant to Section 53, the Register of Copyrights 
promigated rules and regulations thirty yeara ago ax they have 
been in effect, with slight modifications, sings. The fdllowing ex- 
cerpts fron the rules will demonstrate that the Register therein 
interprets the Act, giving his wderstanding of terns or phrases can- 
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tained in the Act: 


"(2) ‘the 
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work of art which hae been reproduesd. (p. 9) 


is. 


@lenent distinct from that of the original 


# {not contained in 1917 edition) 
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16. (m) Motion pictures other than phote- 


Postal cards can not be copyrighted as such. 
The pictures thereon may be registered as 
‘prints or pictorial illustrations! or as 
'photographs.' Text matter on a postal 
eard may be of such a character that it 

may be registered as a 'book,! 


Trade-marks can not be registered in the 
Copyright Office. Application should be 
made to the Commissioner of Patents. 


Labels and prints for articles of manufac- 
ture are required by the Act of June 18, 
1874, to be registered for copyright in 
the Patent Office, The Copyright Office 
will register a claim of copyright ina .. 
pictorial drawing to protect such drawing; 
bat if it is used for a label or print, 
the label or print should be registered at 
the Patent Office. 


39. If special registration is requested 
for any contribution to a periodical, one 
complete copy of the number of the perlod- 
foal in which the contribution appears 
should be deposited promptly after publica- 
tion. 


The entire copy should be sent; sending a 
mere clipping or page containing the con- 
tribution does not comply with the statute, 


The date of publication of a periodical is 
not necessarily the date stated on the 
title-page. The application should state 
the day on which the issue is 'first placed 
on sale, sold, or publicly distributed, ' 
which may be earlier or later than the date 
printed on the title-page." 


The Attorney General has never expressed himself specific- 
ally with respect to the existence of disoretion in the Register to 
determine, for the purposes of registration, what constitutes a book, 
bat has done so with respect to works of art, 28 Op. Atty. Gen. 561, 
where it was stated: 

"The phrase appears to be a new one in the 
copyright statutes, and experts would 


ubtless often differ as to its applica- 
ex’ and the Register of Copyrights must, 


ee D has 


therefore, when application for registra- 
tion is made, determine for himself the 
question whether the work presented is 
one of art, but in so doing he cannot, of 
course, act arbitrarily and without good 


reason." 
The above quoted opinion was referred to and approved in 


30 Op. Atty. Gen. 426, where the Attorney General said: 


"The question whether the four specimen 
prints transmitted by you are ‘works of 
art! within the meaning of the statute 
as above construed, is, as has been 


stated, principally a question of fact, 

the solution of which involves the exercise 
of artistic judgment and discretion, and 
which should be determined, therefore, by 
the Copyright Office, rather than by the 
Attorney General." 


Administrative interpretation of the term "book" by the 
Register of Copyrights was, by direct eet ka bloc recognized as an 
appropriate exercise of the Register's functions, and his views ap- 
peared to have been relied upon by the 7th Circuit Court of Appeals 


in the case of rds & Deutsch Litho, oorman 


15 Fed. (2) 35, where the court said: 


"Copyright bulletin No. 15, defining 
what may be copyrighted under the term 
‘book', sayst 


‘The term book as used in the 
law includes tabulated forms 

of information, frequently 
called charts, tables of fig- 
ures showing the results of 
mathematical computation, such 
as logarithmic tables, interest, 
cost, and wage tables.! 


By administrative construction appellant's 
publication is a book", 


The 3rd Circuit Court of Appeale, in Witmark & Sons vy. Stan- 


dard Music Roll » 221 Ped. 376, 380, aleo accepted the admin- 
istrative finding of the Register of Copyrights as to what constituted 
a book, stating: 


eos 


"extthe rule has provided that, if only the 
words of a song were desired to be pro- 
tected, the application should be made out 
for a 'book's whereas, if| protection was 
desired for both words and music, the ap- 
plication had to be made for a ‘musical 
composition,' The Copyright Office in 
1905, in further interpretation of the 
statute enumerating the classes of ar- 
ticles which became subjects of copyright 
protection, informed persons generally 
that, ‘if the words only of a song are 
desired to be protected, the designation 
book should be used.' Under these rules 

a copyrighted 'musical composition' covered 
words and music; while if the applicant in- 
tended to copyright only the words of a 
Song, he must have designated his work un- 
der the classification of a 'book', which 
has been construed to be a literary compo- 
sition. : 


seProm these views it follows that what 
might have been copyrighted as a literary 
production under the classification of a 
book cannot be said to be a reproduction 
of a musical composition when distributed 
without staff notation." 


The reason whey the Register must determine whether the m- 
terial subaitted for registration is a book or is an aggregation of . 
contributions to periodicals is that the statute imposes upon him the 
positive duty to register a claim of copyright only when the provi- 
sions of the statute, inoluding the deposit of copy, have been com 
plied with. 

Section 9 of the Copyright Act provides as follows: 


"Any person entitled thereto by this 
title may secure copyright for his 
work by publication thereof with the 
notice of copyright required by thie 
titles and such notice shall be affixed 
to each copy thereof published or of- 
fered for sale in the United States by 
authority of the copyright proprietor, 
eae oe ree of books seeking ad 
protection 
ehisthacine: under Section 21 of 
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And Seotion 10 provides: 


"Such person may obtain registration of 
his claim to copyright by c 

with the provisions of this title, in- 
cluding the deposit of copies, and upon 
such compliance the Register of Copy- 
rights shall issue’to him the ocertifi- 
cate provided for in Seetion 55 of this 
title," 

In interpreting Section 10 the committee which reported the 
bill which became the present Act eaid as follows in Report No. 2222 
to accompany H.R. 28192: 

"Section 10 explains the method of obtain- 
ing registration of the claim to copy- 

right and what must be done before the 
Register of Copyrights can isaue to the 
Claimant a certificate of registration." 

In other words, prior to registration in each case, the Reg- 
ister must, to the extent that the equipment at the Copyright office 
permits him to do so, determine whether or not the provisions of the 
Copyright Act have been complied with by the applicant. To this end, 
he must determine whether the applicant is a person entitled to secure 
copyright, as indicated in Sections 8 and 23; whether the work itself 
is copyrightable under Sections 4, 7 and 15; whether, if a published 
work, copyright has been secured by publication with adequate copyright 
notice ae provided in Sections 12, 18 and 19, whether the deposit of 
copies required by Section 12 — stated in Section 10 to be a condi- 
tion precedent to registration -has been made, and whether the feos 


required by Section 61 have been paid. 


Purouant to his duty of requiring proper Gepbeibe, the Reg- 
ister has promulgated certain rules as to deposits. See generally 
Rules 20, 21 and 22 in the case of unpublished works; Rule 24 in the 
case of published works, and Rule 39 in the case of contributions to 
newspapers, which last rule requires the deposit of "one complete copy 
of the number of the periodical in which the contribution appears," 
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While a contribution is from one aspect a book, under the 
Copyright Act it is distinctly not a book for the purpose of deposit 
and registration under Section 12, 


Except for Section 23, which differentiates between a compos- 
ite work, and a contribution to such work, Seotion 12 ie the only sec- 
tion of the Act which maintains this distinction. ~~ 


In order to tell what kind and number of copy or copies to 
require for registration, the Register must decide whether the material 
for which copyright is claimed is a book, or a contribution, or an 
aggregation of contributions to periodicals, Section 10 forbids the 
Register to effect registration until "the provisions of this act, 
including the deposit of copies, are complied with". To argue that 
he is powerless to interpret the Act and to sift and to determine facts 
in reaching such a conclusion is to contend that he is powerless to 


perform his duty. 


In one of the Opinions of the Attorney General referred to 
above (30 Op. Atty. Gen. 426), the German Ambassador contended - as 
does the plaintiff here - that the Register was without authority even 
to inquire into the facts surrounding an application for registration. 
On the question of the Register's power to determine the validity of 
the registration sought, the Attorney General said: 


"The suggestion that the determination 
of the validity of the registration 
should be left to the courts, and the 
necessary inference involved that the 
duty of the Register is purely auto- 
matic, and consists wholly (with the 
single exception of books) in determin- 
ing whether the subject presented is a 
lithographic print and therefore within 
the general class of articles which may 
be copyrighted, cannot be reconciled 
with the power vested in the Register 
to issue rules and regulations under 
which he wil) permit registration under 
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the law. That section of the law n 
indicates that he has at least == Hepes A 
of discretion in the administration of the 
-Aot, Manifestly, in the exercise of that 
discretion he may make such investigation 
and require such showing of compliance 
with the law as may be necessary to enable 
him to determine whether the prerequisites 
imposed have been met. 


If the contention be correct that the 
Register is vested with no discretionary 
powers of investigation, and has no au- 
thority to demand a satisfactory showing 
of compliance with the plain conditions 
prescribed by law as prerequisites to the 
issuance of copyrijhts, that officer is 
reduced to the role of a mere automaton 
who, upon receiving an application for 
copyright of a lithograph, must register 
and issue a certificate therefor which 
shall thereafter be accepted in the caurts 
as prima facie evidence of the facts 
stated therein, even though the legal pre- 
requisites to the valid registration of 
the copyright may have been wholly ignored, 
Clearly such a construction would serve to 
defeat the purpose and intent of the Act." 


Not only aust the Register determine whether the deposit re- 


quired by the Act has been made but he also must require that the fees 


required by the Act are tandered. Section 61 provides as follows with 


respect to fees due for the registration of published works; 


"The Register of Copyrights shall receive, 
and the persons to whom the services 
designated are rendered 6hall pay the 
following fees: For the registration of 
any work subject to copyright, deposited 
under the provisions of this Act, $2, 
which sum is to include a certificate of 
rogistration under seal." 


The $2 fee required by Section 61 obviously is for each pub- 


lished work subject to copyright and not for an aggregation of many 


published works subject to copyright. On its face, each of the five 


volumes of King Features Lllustrated Weekly and the volume entitled 
King Features Weekly announce to the Copyright Office and to the pub- 
lic that King Features claims a separate copyright to each of the con- 
tributions aggregated in these six bindings. This is done by the 
printed copyright notice on each of the contributions. 
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Under Seotion 50 of the Act “the Register of Copyrights shall 
give bond to the United States in the sum of twenty thousand dollars =## 
for the faithful discharge of his duties." If the Register has no power 
to interpret the pertinent sections of the Act to determine what fees 
the Act requires from applicants for registration of claims of copy- 
right, but must accept the applicant's version of the amount of the 
fees due the Government, he might as well admit an existing liability 
under his tond from the date he takes office. 

Tt is not only his duty under Section 10, but he is obligated 
under his bond to investigate with the greatest care any device vod 
result of which, {f acceded to by the Copyright Office, would on its 
face lead to the nonreceipt by the Government of copyright registration 
fees. whiney: sf 

The Register has examined this situation with the utmost care 
and has concluded that the deposit of the five volumes of King Features 
{llustrated Weekly and one volume of King Features Meekly as. six com- 
posite works, is mppely an attempt to evade the payment of fees under 
conditions not contemplated by the Act. An examination of this m- 
terial shows that it is composed of articles written for the news- 
papers with meny of which articles every reader of the newspapers is 
familiar, and that on the date that these so-called composite works 
were alleged to have been published many of these artioles had al- 
ready been published in the daily press, and the publication of the 
remainder within the next few days was contemplated; that by October 
10, 1938, the date on which the Copyright Office received these so- 
called composite works many more.of these aeparate contributions had 


already been published in the daily press, and with respect to each 
one of then King Features claims a separate dnd distinot copyright. 
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There are 423 separate contributions. To all of these, with 
the exception of four, King Features attaches a separate copyright 


notiée, the notice having apparently been left off by inadvertence with 
reapect to the four in question. 


Assuming, for the sake of argument only, that these six 
"volumes" were really published on October 6 and really constituted 
composite works, investigation shows that 22 of the contributions in 
King Features Weekly had already been published by the 6th of October 
and that by the date of alleged publication of King Features Weekly 
as an alleged composite work King Features Syndicate, which claims to 
be the copyright owner of these 22 articles, was then and there under 
the obligation of filing with the Copyright Office copies of the 
newspapers containing these 22 publications together with a fee of $44. 


That this material did not, however, constitute a. composite 
work has already been established. The next question that arises, 
then, is as to what action the Register should take with respect 
thereto when it was actually received in the Copyright Office. It 
was received in the Copyright Office on October 10. Recognising the 
material for what it was--proof sheets or newspaper copy of contribu- 
tions to the newspapers—it was not only necessary but pertinent for 
the Register to inquire as to what newspaper publications had already 
taken place with respect to thie material by October 10, setting 
aside those 22 newspaper publications which had occurred prior to the 
date of the alleged publication of the alleged composite work by King 
Features. Examination shows that aside from these 22 publications, 
the newspapers had already published by October 10, 92 of the contri- 
butions to which separate copyright was claimed by King Features, 17 
of these appearing in King Features Weekly, and 75 in King Features 
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There are 423 separate contributions. To all of these, with 
the exception of four, King Features attaches a separate copyright 
notiée, the notice having apparently been left off by inadvertence with 
respect to the four in question. 


Assuming, for the sake of argument only, that these six 
"volumes" were really published on October 6 and really constituted. . 
composite works, investigation shows that 22 of the contributions in 
King Features Weekly had already been published by the 6th of October 
and that by the date of alleged publication of King Features Weekly 
as an alleged composite work King Features Syndicate, which claims to 
be the copyright owner of these 22 articles, was then and there under 
the obligation of filing with the Copyright Office copies of the 
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then, is as to what action the Register should take with respect 
thereto when it was actually received in the Copyright Office. It 
was received in the Copyright Office on October 10. Recognising the 
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Features. Examination shows that aside from these 22 publications, 
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bations to which separate copyright was olaimed by King Features, 17 
of these appearing in King Features Weekly, and 75 in King Features 
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Tllustrated Weekly. In view of the specific provision of Section 12 
that the deposits made in the case of contributions to newspapers must 
be the iesues of the newspapers themselves, and in view of the demon- 
stration by King Features on the face of the record that theese were in- 
tended to be 92 separate works each cone of which was the subject of 
copyright and called for the payment of $164 by way of copyright fees, 
the Register of Copyrights certainly could not register them and 309 
other such separate works for the fee of $12. 


Finally, with respect to the remaining 309 contributions in 
@ach one of which King Features claims a separate copyright and which 
appear to have been published in the newspapers subsequent to the date 
of the receipt of the six "volumes" by the Register on October 10, 
1938, the Register, being convinced that these "volumes" did not 
represent books or composite works but constituted mere aggregations 
of proof sheets end newspaper copy gotten together for the sole pur— 
pose of attempting to evade the payment of the fees required under 
tle Copyright Act, and being convinced that their true publication, in 
the sense in which publication ie used in the Act, took place in the 
newspapers following the purported publication of the purported com- 
posite work, refused to register on the ground that in the matter of 
the payment of fees the applicant had not complied with the provisions 
of the Act in that he was attempting to force the Oovernmeat to accept 
fees of $12 instead of total fees amounting to $846. 


In Twentieth Century-Fox Film Corporation v, Bouve, 
supra, the court relied upon Payne vy. Nutional Railway Publishing 


Gompany, 20 App. D.C. 581, and likened the funetion of the Register 
of Copyrights in passing upon applications for registration to that 


of the Postmaster General in classifying mail matter. If the court 
in the Iwenticth Century case was correct in stating that the function 
of the Register of Copyrights was similar to that of the Postmaster 


General, his conclusion that the Railway Publishing Company case con- 
trolled the Twentieth Century case is, it is respectfully submitted, 


proven erroneous by subsequent decisions of the United States Court 
of Appeals and of the Supreme Court in other Post Office cases. Indeed, 
in the case of Payne v. Houghton, supra , Mr. Justice Shepard dis- 


tinguished the National Railway Publishing Company case in such fashion 
as to make it clear that it was without application to the fwentictu 


Century ease or to the instant case. There, Justice Shepard said: 


"The case at bar is distinguishable from 

that of Payne v. United States ex rel 

National Railway Publishing Company, 

20 App. D.C. 581, inasmich as there is = / pfiaf 
not only some difference in the facts 
relating to the respective publications, 
but also, and particularly, for the rea- 
son that the action of the Postmaster 
General in that case was based upon a 
regulation of his Department, in excess 
of his authority, because it made a sub- 
stantial addition to the requirements of 
the statute. 


Upon the practical admission, as appre- 
hended by the court in that case, that 
the plaintiff had complied with the re- 
quirements of the statute itself, and 
was denied the admission of its publica- 
tion to the mails as matter of the 
second class, it was held that the Post- 
master General owed it the performance 


of a simple duty plainly imposed by the 
Act of Congress that we enforceable 
through the writ of mandamus." 


Therefore, it will be seen that, in interpreting its own de- 
oision in the Railway Publishing Company case, the Court of Appeals 
did not consider it as an authority for the proposition that a find- 
ing of fact by the Postmaster General with respect to matters coming 
within his jurisdiction was reviewable by the court irrespective of 
whether or not it was arbitrary. It would seem that the very language 


used by the court in the Railway Publishing Company case is in accord 
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with the interpretation given in Payne v. Houghton for in the earlier 
Case the coart said: 


"The citizen who desires to have his pub- 
lication carried in the mails of the 
United States as second-class matter and 
who has fully and fairly complied with 
all the requirements of the statute in 
regard thereto, has acmired a positive 
legal right to have it 80 carried; and 
hie right will be enforced by the writ 
of mandamus, if the Postmaster General 


arbitrarily or without valid le vn 
80n refuses to receive and tranamit 


such publication." 


Besides distinguidhing Payne v. National Railway Publishing 
Company, supra, the case of Payne v. Houghton and its companion case 
of Payne v. Bates & Guild Company, establish that the classification 
of mail matter, to which the court in the Twentieth Century-Fox case 
likened the determination which must be made by the Register of Copy- 
rights, is an act requiring the exercise of Judgment and discretion, 
Relevant excerpts from the Houghton and the Bates & Guild Company 
cases have been quoted heretofore in this brief. Therefore it would 
seem that the refusal of the Register in the instant case to accept 
the material before the court was a disoretionary matter. That the 
courts will not review a decision of an administrative officer involving 
an exercise of judgment and discretion is a principle of law too well 
recognized to require citation and authorities. 


The plaintiff contends the action of the Register was 
arbitrary. Was it arbitrary for him to require King Features pay 
the fees required of other registrants? By attempting to dtain 
registration of 423 contributions to periodicale for $12, King Features 
would pay into the United States Treasury approximately three cents 
for each registration, whereas other registrants of contributions to 
periodicals —- some 438,000 of them from 1916 through 1937 — have to 
pay $2 for each registration. To put an end to such disorimination 


-~W Z = 


scarcely can be termed arbitrary. 


In conclusion, it is submitted that a court of equity 
should not give relief in this case, since the plaintiff has not 
done equity. In effect, the plaintiff is attempting, by subterfuge 
to evade the plain intendment of the law for the obvious purpose of 
Saving the copyright fees that the law says he should pay. 


Respectfully submitted, 
EDWARD M. CURRAN 
United States Attorney. 


WILLIAH S, TARVER 
Assistant United States Attorney. 


BH, L. GODFREY 


Attorney, Department of Justice. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Holding a Civil Court. 






NG FEATURES SYNDICATE, INC., 
a corporation, 


= 


Plaintiff, : 


<4. : Civil Action No. 5)0, 


CLEMENT L. BOUVE, 


Register of Copyrights, 
Library of Congress, 


Defendant. : 


Washington, D. C., 


Thursday, October 31, 19)0. 


The triel of the above-entitled cause was resumed before 


Associate Justice Daniel W. O'Donoghue in Civil Division No. 8 


et 10 o'clock a. Mm. 


APPEARANCES : 


There was no appearance in behalf of the plaintiff. 
In behalf of the defendant: 


William S. Tarver, 
Assistant United States Attorney. 


PROCEEDINGS 
OPINION OF THE COURT 
The Court (O'Donoghue, J.). In the case of King Features 
Syndicate vs. Bouve, Civil Action No. 50, the Court finds the 


facts to be substantially as contended for by the plaintiff, and 
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he law to be as contended for by the 


a 
7 
cr 


Accordingly, the attorney for the plaintiff will prepsre 


indings of fact, conclusions of law, and a draft of a final 






ietermination in the case. 


Counsel for both sides will get their exhibits, respec- 





from the Clerk of the Court. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Holding a Civil Court. 












KING FEATURES SYNDICATE, INC., 
a corporation, 


Plaintiff, : | 


Ve z 
: Civil “Action No. 51.0. 
CLEMENT L. BOUVE, : 
Register of Copyrights, 
Library of Congress, 


- 





Defendant. 


ae ee oe oe 


Washington, D. C., 


Thursday, October 2h, 19,0. 


The triel of the above-entitled cause was resumed before 
Associate Justice Daniel W. 0' Donoghue in Civil Division No. 8 


at 11 o'clock a.m. 


APPEARANCES: 
In behalf of the plaintiff: 
Joseph A. Cantrel, of Washington, D. C. 
Asher Blum, of New York, N. Y. 
Alfred H. Wasserstrom, New York, N. Y. 
In behalf of the defemant: 


William S. Tarver, 
Assistant United States Attorney; 


H. L. Godfrey, 
Attorney, Department of Justice. 
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PROCEEDINGS 


Mr. Tarver. JI am passing up to your Honor a brief which 





I have served on the other side. 


Mr. Blum. And here, your Honor, is a pamphlet containing 


the copyright statute which may be handy to your Honor in 


following the arguments. 


The Gourt. You may proceed, Mr. Blum. 


(ir. Blum argued the case to the Gourt on behalf 


of the plaintiff.) 


(Mr. Tarver argued the case to the Court on behalf 


of the defendant. ) 


(Mr. Wasserstrom and Mr. Blum made the closing argument 


on behalf of the plaintiff.) 


The Gourt. I will take the case under advisement and 


I will read the pleadings and depositions and go over the 


exhibits and the briefs filed by both sides. I will start 


on it right away, that is, tomorrow, and keep working on it 


until I errive at my decision. I will notify counsel through 


the clerk, and I will render my decision orally from the bench. 


(Whereupon, at 1:25 otclock p.m., the trial of the 


above-entitled cause was concluded. ) 




















Address Reply to 6 

"The Attorney General" DEPARTMENT OF JUSTICE, G P 

and refer to be 
Initials and Number. Washington 


November 3, 1906 
MR 


92503 


Sir: 

I have the honor to reply to your request for an expression 
of opinion concerning a matter which has arisen in the adminis- 
tration of the Copyright Office in connection with the application 
for registration of the title of a book entitled "Growth, A novel 
by Graham Travers." 

It appears that the author of the work is English, and that 
it has been published in London. Accompanying the application 
for copyright were two copies of very indifferent proof sheets 
stitched together with a cover title, but no regular title page. 
The type was set up in this country and only three copies of 
proof sheets were printed. 

The Librarian of Congress desires to know whether the Copy- 
right Office is authorized to register the title of the book and 
to accept the two sets of proof sheets as a full compliance with 
the law. 

I incline to think that proof sheets of the character de- 
scribed do not constitute "copies of such copyright book," within 
the contemplation of the statute y and recommend that they be re- 
jected. If the parties presenting them have the rights asserted 


they may seek a remedy through the courts. 





The President, p. 2. 


I return herewith the communication of the Librarian of 


Congress with its enclosure = a memorandum from the Register of 


Very respectfully, 


(Signed) M. D. Purdy, 


Acting Attorney General. 


To the President. 


Enclosures — 11541. 
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CONTRIBUTIONS 


Under the old law there was no express provision for securing 
& separate copyright in a contribution to a periodical. Generally 
speaking, it was only as a part of the issue of the periodical that 
the work was protected. There was considerable uncertainty as to 
what the rights of the author were in the absence of a written con- 
tract defining them. Some publishers claimed all; others claimed 
only the serial rights. 


At the first session of the Conference on copyright preceding 
the present law, it was proposed to give the publisher the exclusive 
right only for the first three years of the term, whereupon the 
balance of the term was automatically to revert to the authors of 
the articles. This did not prove satisfactory to the publishers 
and the idea was abandoned. In lieu of it, the first draft of the 
new measure contained the following provisions: 


"Sec. 25. In the case of a contribution to any periodical 
one copy of the issue or issues of the newspaper or magazine 
containing such contribution shall be deposited not later 
than ten days after the date of the issue inscribed thereon." 


"Sec. 37. In the case of newspapers, magazines md other 
periodicals ... it shall be deemed sufficient if the notice 

of copyright is printed on the title page...Provided, however, 
That the author of any contribution to a periodical may, at 
his option, deposit his contribution for the purpose of 
registering his claim of copyright therein, and print the 
statutory notice of copyright under the title of his article." 


The intention was to break the alleged strangle-hold of the pub- 
lisher by enabling the author to secure a separate copyright for his 
contribution. 


These two provisions were ultimately combined to form the clause 
we have here in Section 12 of the present Act: 


"..or if such work be a contribution to a periodical for 
which contribution special registration is requested, one 
copy of the issue or issues containing such contribution.." 


Observe that the phrase, "for which special registration is requested," 
is used instead of "at his option",in the earlier draft. This because 
the author must have exercised his option in order to be in a position 
to request special registration in contrast to the general registration 
of the issue as a whole on the part of the publisher. 


1e 
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The words, "or if such work," here refer back to "the work" in 
the opening clause of Section 12: "That after copyright has been secured 
by publication of the work with the notice of copyright as provided 
in section 9 of this Act, there shall be promptly deposited, etc." 


Hence the author of a contribution published with separate notice 
is under the same legal obligation to deposit copy and register his 
claim as is the proprietor of the periodical. Further down in the 
Section it is provided that the deposit is "to be accompanied in each 
case by a claim of copyright." Until the author makes the necessary 
deposit with claim of copyright (i. e., epplication for registration 
of a claim of copyright), he can take no action or proceeding in case 
his contribution is infringed; and wless he does so he is subject to 
the operation of the next section which empbers the Register of Copy— 
Tights to demand the deposit "at any time after the publication of 
the work," and in case of failure to obey such demand within three 
months, the delinquent is liable to a fine of ree etc., and the 
copyright in his article becomes void. 


The legal effect of this clause relating to contributions would 
be precisely the same if the phrase, "for which contribution special 
registration is requested," had been omitted. It is the presence of 
the notice in connection with the contribution that is the controlling 
factor which takes the matter of deposit out of the discretion of the 
author and makes it obligatory. If the author had mm published his 
article with,notice, he would have no copyright upon which to base 
a request for registration, and in the absence of the notice, such a } 
request would be rejected by the Copyright Office. a 
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In the case of In Old Chicago the Register has not made formal demand 
under section 15 but has declined to make registration upon a deposit 
of what seems clearly to bear all the earmarks of proof copies intended 
to reach the p bite in the wormea” contributions to newspapers, and 
which in fact actually reach*the public in the form of contributions 
to the extent of some ten instalments, at the very time the application 
for registration of the alleged book was received on January 13, 1938; 
and by the time this application was reached for consideration on the 
merits, the entire story had appeared serially in the Los Angeles Daily 
News; and later on in various newspapers throughout the country in places 
where the motion picture based upon the story was exhibited. 


As a matter of fact, Philip Wiley was engaged by the petitioner to 
write a special version of the story not for the purpose of publication 
of a book (the 20th Century Co. is exclusively a Ne id PN te ON SIREN 
and not a publisher of books), but for the purpose of ‘advertising the 
Picture in the various localities where it was to be exhibited; in other 
words, for the purpose of arousing public interest and thereby swellng 
the box office receipts of the motion picture theatres. The letter from 
petitioner's general counsel accompanying the application himself re- 
ferred to the material as a "serialization", This characterization 
was so obviously confirmed by an examination of the copies deposited 
that the Register had no alternative but to request the applicant to 
treat it as such and make deposit of “one copy of the issue or issue 
(of the periodical) containing such contribution", as provided in section 
12. You may ask, could not the Register have exercised his discretion 
by accepting the copies as deposited? I think the answer is that this 
fwould not have been exercising discretion but indiscretion; for he could 
not shut his eyes to the nature of the deposit without at the same time 
shutting his eyes to several provisions of the Act, such as Section 10 
which in effect only authorizes him to issue the certificate of regis- 
tration after the applicant has performed the condition precedent of 
"complying with the provisions of this Act"; section 12 which calls for 
deposit of the "best edition", which in turn in the case of a contribution 
Congress has itself interpreted to mean "one copy of the issue or issues 
containing such contribution"; section 59 which provides for the dis- 
position of copyright deposits and plainly reveals that the purpose of 
the deposit is primarily to enrich the Library of Congress, and therefore 
calls for copies in the form in which it is intended that the public shall 
enjoy the work;] and Section 50 which requires the Kegister to give bond 
to the U.S. in sum of $20,000 for the faithful performance of his 
duties. This means all his duties, one of which is to see to it that 
"the persons to whom the services designated are rendered shall paye.. 
for the registration of any work subject to copyright, deposited under 
the provisions of this Act, ¥2, which sum is to include a certificate 
of registration under seal". 


tked Bach instalment of a serialization is itself a contribution to that 
issue of the periodical and is a work subject to copyright, and if it 
carries a separate notice of oopyright requires a separate deposit and 
application and the payment of a fee of $2. In the present case the story 
was published in twenty instalments, so that there 5 brought into existence 


o plurality of copyrights, each beginning on a different date and each carrying 


the obligation of deposit, registration and payment of fee. | 
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MEMORANDUM 


Re: Distinction between Registrable and Non-registrable Proof 
Material. 


l. Registradle Proof Material 


This serves the primary purpose of a catnlozue. Includes 
books of illustrations, accompanied by more or less text, or none at 
all, distributed for use as regulsr catelogues are used, namely, to 
enable the customer to order from the producer such illustratione as 
he may wish to reproduce as advertisements in his local newspapers or 
otherwise (such us handbille or in the customer's own catalogue dis- 
tributed to his own patrons). These are supplied in the form of cuts 
or mats, with the understanding that he may change the text at will 
to meet his ow recuirements. 


The material thus distributed in the form of a catalogue does 
not therefore represent merely an intermediate process in the manufac- 
ture of the book, but is the final and only form in which the producer 
publishers his material. His clients are his public. 


The eupply of cuts or mats is governed by contract running 
for a certain period. Sometimes the separate cuts carry a separate 
copyright notice, but often they do not. The book of illustrations, 
however, always carries the regular notice on the title page, and 
sometimes individual pages of various cuts carry one general notice. 


The producer makes no contact or contract with the news—- 
papers. It is the customer who doses that and supplies the newspaper 
with the mats. The newspapers could not independently procure copies 
of the books for the purpose of publicstion, for the obvious reason 
that they sre not designed for advertising at large but only for a 
particular locality end for a particular customer, 


This type of material while called proof, is not printed on 
proof paper but on a good quality of glazed paper. 


Unless the producer secured copyright for his books of illus- 
trations, ne would be unable to carry out his contract to five the 
customer the exclusive right of user within the designated territory. 


2. Non-registrable Proof Material 


Here a different story presents itself. It is in no sense 
& catalogue of illustrations. The producer deale directly with the 
newspapers, and his output is of a totally different character. It 
is either in literary form or in the form of cartoons, designed in 
both cases exclusively for newspsper publication in the first instance 
and in ea certnin sequence, and until so published has not served its 
primary purpose. The situation is analogous to that of an individual 
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author who submite on article or series of articles to a newspaper 
for acceptance or rejection. Unless secepted and published in the 
newspaper, there is no publication in the statutory sense. 


Such material is clearly in an Intermediate process be- 
tween production and publication. As presented to the Copyright 
Office, the proof material consists of an segregation of miscellaneous 
items, each bearing 2 separate notice of copyrigat ond « "release" date; 
or a serialization in the form of the several chapters of # story, 
each chapter printed in columns, bearing the same heading, with a 
resumé of what has gone before, with “to be continued” and separate 
copyright notice et the end. As a matter of fact, the newspaper pub- 
lication has already begun or even in some cases been completed, 
before the deposit of the so-called book has been received in the 
Copyright Office. The situation as disclosed by examination of the 
copies leads to the conclusion, apart from admission by the represen- 
tatives of the producers in conference, that the primary puroose of 
presenting such material in aggregate proof form and calling it a 
book, is to save paying copyright fees which the Law provides shall 
be paid. And not only that, but the law also specifies what shall be 
deposited in the case of meterial designed primarily for newspaper 
publication. It is the "best edition then published,* and in the 
case of contributions the law itself defines the "best edition® us 
consisting of 2 complete copy of the newspaper containing the contri- 
bution. In the original Hearinge, the purpose of this requirement was 
explained as intended to "obviate the deposit of proof sheets,” which 
is the very thing the petitioners have done. 
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MEMORANDUM 


In re: Depcakwte = 20th Century-Fox Films Corp. v. Bouvé as Register 
. of Gopyntgats 


This. proceeding was instituted by the plaintiff for the sole purz0se of 
establishing by the testimony of witnesses the alleged claim of publication 
of the story, "In Qld Chicago" in the forn of an alleged book on December 30, 


1937. 
The pleaintire reats ‘its late o8cpubli.cat ion upon: 


(1) The Mekivery to Biantane! s in Nee Yorx City of ten (10) copies of 
what is referred to as the "Red Book" (designated as plaintiff's Exhibit 
No. 1), this being the material presented to the Cooyright Office for regis- 
tretion on January 13, 1938. 


‘Comment: The receiving clerk at Brentano's testified that when this 


‘materisl arrived it was of such an "unusual" character sith resnect to its 
‘physical make-up, that he did not know what to do with. it, and akked’ the : 


manager ror ins pci rho told aim ‘tO “pat them’ in’ Bi ge mm 
pf DY Sasohaly?" upon’ the raguneeey of five (5): copies BF oid ‘waterial 
——- Richer ts’ store, “on Decen aber” 39, 37, , : 


Ejements The sledntife's wetitane to thte transact on, George Bittar, 
“a minor employee in the service of plsintiff, was somewhat hazy about what 
passed between him and Richker. Asked wiéther Richker psid anything for 
the copies, he answered, "No." Asked whether,angesale had taken place, 
he answe ed in substance that he had "bought back" one cooy for the comoany 
(the pleintiff); that he paid no cash for it tmt had it charged to the company. 
he had no knowledge of any other salej that so far as he knows, Pichker «till 


has the remaining four copics. 


Bittar's im ediate boss wa Varl #. Wingurt, clnintiff's publicity 
Maneger. Yingart, when handed a copy of the "Red Pook" snd avked to identify 
it, said, "This is a copy of the book "In Old Chicago’ we hed published for 


gerialization purposes." 


Asked by plaintiff's attorney to explain, he atsted, "The reason I said 
thet was because this book was published far copyright purposes in connection 
with the serinlization of 'In Old Chicago’, that the prime thing tht I was 
interested in was the distribution to newspavery of the serialization of this 
étory. This book wis the book which we hed published for copyright purposes 


prior to our serializst on of the tory to newspapers." (Page 11°) 


Comment: Can there be one kind of publication "for copyright purseses " 
aad another kind for the purpose of introducing tne work to the ~esding pub- 
lic? Assuming without admitting that this position is tenable, it cems clear 
thet the purposes of the Librury of Congress us well as the plain terms of the 


Copyright Act require the deposit of copies offered thr general consumption 


} 


‘ 
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The univergsnl practice nowadays is to publish a story in serial form 
end then bring it out in book form; not vice versa. But even assuming such 
an unusual easé 43 publication of the book and subsequent republication in 
Serial form, the deposit of copies of the took in proéf sheets, or having 
the appearance of proof sheet®, >rinted on ono side, exch sheet be ring a 
Separate chapter and corrying s sepxrate copyright notice, and each ch=pter 
efter the first beginning rith a resumé of the oreceding chapters--tius 
plainly showing that they are rimarily intended to reach the public not 
in such form but in the form cf contributions to newspa cers—--ie mot such a 
desosit as the copyright lew olainly ealls for and as the purposes of the 
_Library of Congress demend. Otherwise, if the Co yright Office were to 
accept Such copies as here involved, it would be obliged to accent copies 
K in similar form in the case of anyother book, even though it be one of 
\ the "best sellers" like "Gone liith the Wind" or "The Citadel." Ac a matter 
of historical fact, it mas to revent that very thing ‘taetithe Srovision 
was inserted in Sect’on 12 of the present Act with res ect» to contributions. 


In the stenographic report of the proceedings of the second session 
of the conference wn éoogrightrhelé,at Ne» York Hov. 1, 4, 1905, eventuating 
in the present copyright Act, the then Reigster of Copyrights, Mr. Salberg, 
ained the provision for deposit cf the issue or isstes of the perio- 
@ica} in the case of a contribution, thus: "That lawasobviate proof — 
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May 26, 1938, 





For various reasons it has been thought proper to ask leave for the 
amendment of the answer to the petition setting out that the "In Old 
Chicago" material, as presented for registration, does not, for the pur= 
poses of Section 12 of the Act, constitute a books; but, on the contrary, 
does for such purposes constitute a contribution to a newspaper. 


In this connection attention may be called to the fact that in the 
course of correspondence with the petitioner it was pointed out that the 
nature of material fundamentally intended to serve as a contribution to a 
newspaper could not be changed by the simple process of sewing proof sheets 
of this material together, binding it, and calling this accumulation of 
prospective newspaper contributions a book. The principle announced and 
the reasons for it find definite authority in the case of Smith v. Hitchcock 


(226 U. S. 53, 58, 59 and 60.) 


The point involved in that case was the right of Postmaster General Hitch-— 
tock. to characterize, for the purposes of the Postal Laws, certain ma- 
terial as a book, which had for the preceding fifteen years been character- 
ized by his predecessors as periodical material. Under those regulations 
periodicals came into what was known as a second class and books into a 
third class. The decision of the court was that for the purposes of the 
administration of the Postal Laws the Postmaster General had the right to 
determine what material constituted a periodical and what a book. 


Referring to prior cases v (194 U.S. 106) 
; vesccatic Gealiae sce ty (187 U. S. 94), : 


Ame 1 of 

v 194 U. S. 497), Houghton ve Payne (194 U. S. 88) 
and Smith v. Payne (94 Us Se 104), Justice Holmes, who rendered the opinion 
of the court, said: 


®It is established by the same authorities, that books, that 
are expressly embraced in mail matter of the third class by 
section 17 and so made liable to a higher rate of postage, 
cannot be removed from that clase and brought into the second 
[periodicals] by the simple device of publishing them in a 
series at regular intervals of time." (pp. 58-59) 


And again: 
"The word book also, of course, has its ambiguities, and may 
have different meanings according to the connection in which 
it is used. For purposes of copyright the common monthly 
magazines may be books, yet they are not so under the present 
section 17 [of the Postal Regulations]. As books are not 








in 


turned into periodicals by number and sequence, the maga— 
zines are not brought into the third class [books] by 

mete Considerable number of pages stitched together." 
Pe 


Herein, it seems to me, is found ample and conclusive authority for the 
proposition advanced by the Register of Copyrights as one of the grounds 
for refusing to accept registration of the material entitled "In Old Chicago" 
in the form in which application for the registration thereof was made, The 
material was, beyond any question, basically intended for publication as a 
contribution to a newspaper. The form in which it wes printed was news- 
paper form, Ten days before the application for registration had been made, 
ten of the twenty chapters of the work had already been published in the Log 


Section 12 of the Act makes a clear distinction between books and con— 
tributions in connection with the nature of the deposits required in the 
case of each. The requirement for books is "two complete copies of the best 
edition thereof"; the deposit requirement for contributions is "a copy of 
the issue or issues in which such contribution appears." 


All that the petitioner has done in this connection is to collect proofs 
of the material which he intends to really distribute to the public for the 
first time, stitch them together, put a paper cover on them, and call the 
result a book. While the point has not been specifically raised that the 
so-called first publication in this "book" form was purely colorable because 
it was thought this would merely inject an unnecessary feature into a case 
already somewhat complex, there is no doubt that such publication was, from 
the standpoint of the intent of the copyright lew, a mere device. The law 
is so clear as to the particular form of the deposit required by Section 12 
in the case of contributions to newspapers as to require no elucidation. 
Just as Justice Holmes observed that, for the purposes of the Postal Regula- 
tions, books cannot be transformed into periodicals "by the simple device of 
publishing them in a series at regular intervals of time," the Register con- 
tends that, for the purpose of the Copyright Act, and particularly for the 
purposes of ite requirements as to the nature of deposits, contributions to 
a@ newspsper cannot lose their neture by the simple device of assembling 


them and calling the result a book, 


alone 

Aside from the fact that it i6-—seen clear, upon general considerations, 
that the answer to the petition should be amended as above suggested, the 
above views of the Supreme Court, as announced in the S 
seem at once to make such an amendment all the more desirable and at the 
same time afford unassailable authority to sustain the thought conveyed by 
the amendment, as well as to point out the propriety of the Register's action 
in refusing registration on this ground in addition to others already 


suggested, 


case, 
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¢ is stipulated between the parties 





(1) WW Trematerial entitled "In Old Chisago" constitutes as printed 
fecgeee te toward the production of a published edition of the writing 
nu serial form as a contribution to a newspaper or other periodical pub- 
lication. It consists of a collection of sheets made from type set for 

the production of the material in newspaper form. 


(2) The publication of the work in the form of a contribution to 4 
newspaper began by publishing chapter I thereof in the Daily News, Los 
Angeles, California, on Monday, January 3, 1938, ten days before applica 
tion for registration of the material was made to the Copyright Office on 
January 13, 1938. The first ten chapters thereof were already published 
aS separate contributions to the above newspaper by January 13, 1938, the 
date of such application, cad available for deposit. Each chapter thus 
published conteined the copyright notice "Copyright 1937 by 20th Century— 


Fox Film Corporation.® 


(3) The Daily News, Los Angeles, California, is a daily newspaper which 
hes for many years past been published, sold, and publicly distributed on 
the publication date therein contained end is printed as required in Section 
15 of the Copyright Act. The succeeding issues of the Los Angeles Daily 
News following January 13, 1938, to wits; January 14, 15, 17, 18, 19, 20, 

21, 22, 24 end 25, 1938, carried the ten remaining chepters of "In Old 
Chicego," to each of which was affixed a separate copyright notice, and 
like the preceding ten issues cf the newspaper aforesaid complied with all 


the requirements of the Copyright Act. 


(4) That under the practice of the Copyright Office had the petitioner 

on January 3, 1938, when the material entitled "In Old Chicago" was first ~ 
published in the Los Angeles Daily News, or at any time prior to Jamary 

13, 1938, deposited the issues of the Los Angeles Daily News containing the 

first ten chapters of "In Qld Chicago" with the Copyright Office, with an 
application for registration of claim of copyright to such material, regis- 
tration would have been made and certificate of registration issued. | yi 

AKG bali dipniligl 


(5) Under the, practice of the Copyright Office page proof material As 
not accepted for registration, and no provision for its acceptence is found 
in the Rules and Regulations of the Copyright Office, put into effect and 
approved by the Librarien of Congress as provided by Section 53 of the Copy= 


right Act. 


(6) That the facts set out in the preceding paragraph were well known 
to the petitioner at the time the application for the registration of the 
material entitled "In Old Chicago" was filed for registration in that on 
two preceding occasions application for registration of similar material “4 
identically printed and constructed, to wits material entitled "Lloyds of | 
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ndon" by Peter B. Kyne and "The Slave Ship" by Gouverneur Morris, wee re- 
jected by the Copyright Office for the same reasons that the material 

In Old Chicago" was rejected for the purposes of registration, to wits 
That the deposits submitted constituted page proof and that the issue or 
issues of the newspaper in which such contributions appeured were not filed 
in support of the application for registration, 


Register of Copyrights 
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i STIPULATION 


It was to the interest of the petitioner to obtain simultaneous 
publication of the writing entitled "In 0ld Chicago" in Canada and 
the United States. 


The construction of such material in bound form was accomplished 
in order to carry out this purpose on December 30 in Canada and the 
United States, because it would have been impracticable to publish 


the same in newspaper form in Canada simultaneously with such publica- 
tion in the United States, 


That it is the practice of the petitioner in connection with the 
exhibition of moving pictures displayed by it in a given city or place 
to procure the serial publication in 4 newspaper or newspapers of that 
city of the story represented by the picture at about the same time 
the picture is exhibited. 


The picture "In Old Chicago" represented by the material in ques= 
tion was exhibited in Los Angeles, California, on the following datess 
3 and was published in various newspapers of 
the United States in serial form about the time when the picture was 
reproduced in the cities where such newspapers were published, 


Register of Copyrights 
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There is one very definite point to be kept in mind in connection with 
this process of "publishing page proof." It is no argument in support of 
such a process as this to say that the Library will have to accept a first 
edition of a book gotten up in the very cheapest way in which books could be 
gotten up and yet maintain a likelihood of sale to the public as such. It 
is no argument to say that, with respect to "In Old Chicago," it might have 
been possible to have published the story in an edition which would have 
cost the publisher less money than "In Old Chicago" would have cost. For if 
the publishing of a dirt cheap edition were accomplished by a publisher with 
deliberate intention in order to avoid providing the Library of Congress 
with two splendid copies of the same material which he intended to get out 
later each costing §25, say, it would be difficult to see how even getting 
out an edition of the cheapest would not run into more money than $50 or per- 
haps a cost exceeding $100 in the purely hypotheticel case of two volumes of 
the same work gotten out in a deluxe edition at the cost of $50 apiece. Of 
course, we are spesking of nothing prectical in this example. But the sug- 
gesticn is put forward in order to show how the argument that the Library 
might have to accept a cheap edition which might cost less money than the 
page proof edition of "In Old Chicago" is of no weight. It is conceivable 
that there might be a cheaper edition if the fact were that although pub- 
lished in the form of proof, no intention existed to follow up such first 
publication of such proof by its normal publication as a bound book or ina 
newspaper. In a word, the only reason why this novel idea of trying to force 
the Copyright Office to accept for the Library two pages of proof material 
such es exists in "In Old Chicago” is because that material is really in- 
tended to be published in a newspaper—because the construction of the proof 
copy is a necessary step which must be taken in contemplation of newspaper 
publication in any event. It is a cost incidental to newspaper publication 
and for that reason the publisher not only can afford to, but is obliged to, 


meet the expense thereof. 


———— 
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it ia freely admitted that a book, in order to constitute a book for 
purposes of registration under the daveisie Act, need not be printed—that 
4t aay be in longhund, 40 may be in mimeogrophed fora, or it may be in type~ 
writings If it is any of these forms und has hoon published with copyright 
notice, it is registrsble ap 1 book. But it ic only registrable as sach book 
because, although in such umisusl form, the copies sent ia constitute two com 
plete copies of the best edition. In the construction of such books there Le 
mo such thing a¢ pegs proof--there iz oo process by which the words consti- 
tuting the writing appesr in the normal process of bookmaking ia « fors 
different from that thich ia in truth and fact the coapleted edition, 

Tne abcve types of books are exceptions! caseu—-not the usual cage of pubd- 
licutions ia the form of printed books or printed articles appearing in 
periocicals or nevephporas 

In the cace of such printed saterial Yovool® do a feature recognised 


ae essential to the physical completion of the book--it io a setting in printed 


form of the wurde written, but fo of ituelf an incomplete proceas--the physical 


sanifeutation of an intermediate process in the production of the printed book. 





j= 

result five when the writing has Already, ten days before regiatration, be- 
ing 

g¥a to be published as © newapaper contribution? Can the act of bind/praod 
of material intended to be published and printed in book form or ia the form 
af a contribution to e nesapsper (1) change that which 4s fn ita essence income 
plete to complete? (2) mnke it obligatory on the Regivter to accezt 2ees erst 
of writings, complete copies of the beat edition of shich Suotion 12 requires 
ohall be deposited, (3) make it obligutery on the Register to necept page greof 


of contributions to newspapers shen the act cpecifically requires copies of 


~ 


the newspapers? 
These are the questions presented to the Register for solution in this cases 

and in deciding that were he to accept theve are Sor registration, he would 

have to pluce an absard construction upon the Act~-which would defeat the 

purpose of depostita--l.e., the enwichment of the Library of Uongrese——he fecla 

that he ig noting eutivrely within his discretion in refusing to accept these 


Gepositee The Register feels that the express terms and obvious purpose of 


the Act cannot be defeated by a transparent device. 
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Congress was well aware that other written matter than printed books was 





copyrightable and regiutrable, But it aloo know that under Section 12 writing 
subaittved in the form of printed books we registrable. 

4s to material not involving printed matter, the depovity required must 
be complete copies of the best edition. As to saterdal involving priated 
matter, the deposita required must be complete copies of the best edition. 

But it is « fact of which the court say take Judicial notice that the 
proof sheeta of printed mattor, sthether a "book" in the ordinary term, or an 
article or contribution to 4 newspaper ox perisdicsi is an incomplete version 
of the thing intended to be published, 

Fith vespect to the depovlt in the cease of printed books, Section 12 ree 
quires coaplete copies of the best edition—-uhich cannot be page proof, With 
respect to the deposit in the einigasae? Section 12 requires « copy of the ncrse 
paper, thich thik sean page proof of what appears in the newspaper. 

per the obvious intention of these provisions be defeated by taking procf 
of a writing intended to bo printed sad published in the perfected printed form 
dno newspaper, bind it together, and vell it, ae peesent copies of it for 


Pogistration aa constituting two complete copies of the beat edition. Can this 
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The type is set in this instance for the definite and 
special purpose of enabling this material to be published in a news- 
paper.e It is not set in the manner recognized to be the ordinary 
and usual one which contemplates publication of the material in book 
forme In other words, the type is set specifically for the purposes 
of a newspaper edition of the work. Page proof of this material is then 
struck off, Instead of using this page proof only for the purpose for 
which page proof is usually used, to-wit, to give the proof reader the 
opportunity to check up and see whether the type is correctly set and to 
check mistakes, it is gathered together, put between paper covers, put 
on the market and sold. Of course it needs no evidence to make it per= 
fectly clear to the Court or anyone else that the "sales" made of such 
material are not the sales contemplated in the case of books printed and 
published in the usual way. What has happened is simply this: that the 
page proof of material which is intended to serve as a contribution to a 
periodical and which does ultimately serve that very purpose, is put be-— 
tween covers, and because "certain sales" of this material are made before 
the actual publication of the material is made in the newspaper, it is 
called "the best edition" of the work within the meaning of the Act and 
it is insisted that it be eccepted by the Copyright Office for registration. 


If this contention can hold this means that the publisher of any 
book may, in order to relieve himself from the deposit of the book when it 
igs bound end published, following the processes of galley proof, page proof, 
place the page proof on the market, printed, of course, on paper probably quite 
inferior to that which the book itself will contain, put a price of 25 or 50 
cents on this page proof, arrange to have a number of copies bought and then 
epply for the registration of the paglecwii 2 ae copyrighted, backing up the 
request that two copies of the page proof tor the Library of Congress. The 
effect upon the Library collection, if this is a correct interpretation of 
the Copyright Act, does not call for comment, 


To justify thie construction of the Act the Court must find that the 
“best edition" meant, in the minds of the legislators, a collection of the 
page proof of the material, 


The petitioner says that since this is the only edition it must 
necessarily be the best edition. He does not point out that it also necessarily 
must be the worst. He will admit, of course, that if two editions of a completed 
book —- a book bound and printed to comply with the idea of the book in the 
mind of Congress — published at the same time, one being an inferior edition 
and one a superior one, the Copyright Office could under the law demand the 
$5, edition instead of the $l. edition. And yet he tells you that by stopping 
in the middle of the process -- that is by getting no farther than the copying 
of the page proof from the type -- knowing that that page proof is to be used 
in completing the work on the material when this page proof is published in its 
ultimate form, that thie constitutes the best edition of the work. 


See next page. 
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The question is not being raised here as to whether or not by 


) virtue of such publication — the publication of page proof — the ap- 


plicent may not have secured his copyright as provided in Section 9 of 

the Act. The securing of the copyright by the applicant on the one hand 

and the registration of the claim thereto by the Register of Copyrights 

on the other are two utterly distinct things. It is true that the securing 
of the copyright in published material is something which mist happen before 
registretion can be considered in the Copyright Office. But it by no means 
follows that one's copyright is in this way secured - that the securer 
thereof is entitled to demand registration. On the contrary in addition to 
publication with adequate notice there must, if registration is to be granted, 
be a deposit with the Copyright Office of the copyrightable material in such 


form as was contemplated by Congress in the statute. Registration without such 
deposit is by direct inference denied in Section 10. 


Of course it will be remembered that this is really no new question as 
far as the Department of Justice is concerned, for in 
the power of the Register to refuse to register material presented in the way of 
deposit and in the form of page proof was upheld. The Kegister must, in order 
to administer his office adequately, always have the discretion to determine 
whether or not material made the basis of a claim of copyright is in fact me— 
terial made copyrightable under the Act. This fact was established at an early 
Gate in the interpretation of this statute in connection with works of art. 
The dispute was between the Register and the applicant for registration as to 
whether certain material wes a work of art within the meaning of the statute. 
The question of the Register's power to pass on this was submitted to the At- 
torney-General, who held in 
that the Register must have that power. 


The facts of the case will probably be sufficient of themselves to dis- 
prove arbitrary action on the part of the Register. The question then will 
come as to his discretion in refusing to accept this material for deposit. 

How this discretion is to be denied seems difficult on general principles to 
determine and more difficult in view of the action taken by the Attorney-General 
in the two cases just referred ta. _ 


It is safe to say that if the Court finds that this discretion is 
vested in the Register, the fact that the Court might think that the Register's 
interpretation of the Act was unsound would not mean that mandamus would be 
granted. . 


C.L.Bouvé 
' Register of Copyrights. 
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MENORANDUM re MANDAMUS 


It is the obvious purpose of the de it provis 
the deposits made and accepted by the Cmurlans etcine aheat Se 
in the complete form in which they are actually issued to the 
pablic. ‘That this principle is sound appears very distinctly 
from the provisions both of the law of 1870 md of the 
— age cages a be ci in connection with the appli- 

on ° 

naa e opies of the best edition of the 


Now I mst assume that any court would take judicial notice 
of the fact that the page~proof of a book or writing is not the 
form in which the material in question ie intended to be issued 
to the public. ‘he existence of page<proof itself constitutes 
en facie evidence of the fact that it is a physical manifes- 

on first step in the process of producing a book for 
public consumption. It is page-proof for no reason other than 
that it is to serve as an instrumentality for preparing the sub- 
ject-matter of the page-proof fr actual publication. 


If it is true--as demonstrated a score or a hundred times a 


on sale and/or making a pretense of selling it to the public, 
the sale of the material in ite ultimate and completed 
the shape of a book or contribution to a periedical or 
newspaper? All men kmow that the ordinary use of the term "edi- 
docs not mean page-proof, for editions in the ordinary 
accepted meaning of the term are not issued to the public in the 
form of page~proof, There oan be no doubt that congress, in the 
use of the term best edition, contemplated books or artioles in 
their completed form. Page=-proof is the intermediate process in 
the-_qauwtrastion at = neck, snl: She werce Se 
whole history of copyright legislation, re suggestion 
that deposits of literary works, taking the form of an incomplete 
process in preparing them for issuance to the public, should be 
accepted by the Copyright Office as meeting the intendment of the 
lew and the needs of the Library. 


For quite aside from the above considerations comes the fur= 
ther vital consideration=-~a point which must be carefully con- 


securing of a copyright but that the copyright ie actually se- 
Ne we eciean mith, akequaile: Benbeny fhe primary purpose 


"> noe 


<> ee 
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of the deposits is to insure that the Library of Congress shall 
be enriched and the public thereby served, and only secondarily 
for the purpose of registering the claim of copyright. It is 
inconceivable that it was the purpose of Congress that books 
could be accepted in page-proof form and in that shape be placed 
upon the shelves of the Library of Congress and thus put the 
Govermment to the prodigious expense of reprinting them with the 
page-proof as its guide in order to make them available to the 
reading public. 


A book in page-proof form is not complete, nor can the sell- 
ing of it to the public in page-proof form make it complete. To 
rely upon the proposition that the contents of material in page- 
proof shape constitute a complete book, that two copies of the 
page-preof have been filed, that copies thereof have been offered 
to the public for salc, that the proper application card has been 
filled out and thse appropriate fee sent to the Register, and that 
registration must therefore be made--is an attempt to obtain 
registration, not "upon camplience” with the provisions of the 
law, but by a transperert device to circumvent those provisions 
by applying the literal words of the law to a deposit which does 
not constitute the material which the Register is intended by the 
law to accept as a deposit such as the verious Acts of Congress 
dealing with copyright have ever intended should form part of the 
collections of the Library of Congress. 


Page-proof can never constitute a best edition of a work, 
for in itself it is evidence (a) that in the physical construc- 
tion of the book or article there is something yet to follow, and 
consequently (b) that it is nothing but an inomplete, temporary 
copys ‘the contention that publication in its canpleted form-- 
in a newspaper or periodical or bound book form—is republication, 
seems but a specious argument put forward for the purpose of con=- 
cealing the actual facts with no gain to the Library. Even graut- 
ing it may be a kind of republication, it is not republication of 
material that hasslready been published in complete form—that is 
to say, the form whieh deposits must bear in order to justify their 
aeceptance for the purposes of the registration of a olaim of copy- 
right or for their inclusion in the collections of the Library of 
Congress for the enrichment thbreof, 


It seems clearly within the sound discretion of the Register 
to determine whether or not books or writings which are submitted 
as deposits in connection with claim of copyright for registration 
constitute the "best edition", or whether they are in the forn 
which the legislators could be deemed to require in fulfillment 
of the mission of enriching the Library of Congress. It is be- 
lieved that for the Register to conclude that the page-proof of 
@ book does not constitute a “best ee ne wee ears 
that such page~proof in itself proves that it a ° on-— 
and that 4t was not the purpose of Congress that the shelves of the 
Library of Congress should be encumbered or the public served by 
page-proof material, would not be an agbitrary exercise of his dis- 
oretion. 


CLB-HAH Sept 2 1937 
Typed by Miss M B Sweet. 
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/ U.S. Register Overruled | ee! 
In Comic Strip Fee Case 


By STEPHEN J. MONCHAK 


PRESENTED in the form of a book, will be persuasive in the syndicate 
page proofs of comic strips intended ease, Application for review of the 

for newspaper publication are regis- decision being considered this 

terable for copyright purposes upon week, ih 4 a 

payment of a single $2 fee, the District — ewe 

Court of Washington, D. C., held last , Me Ay 

week in an opinion which overrules 

the Register of Copyright on an issue 

of great importance to the syndicate 

field. 

Since he took office in 1936, Register 
Clement L. Bouve has insisted that 
preparation as page proofs was a mere «gen 
preliminary to the intended purpose, ats Ae ies 
namely, publication in newspapers; Bie MI es ce 
accordingly, that one copy of a news- “oA Ny Paes 
paper containing each day’s strip must : UN oN hy aaa 
be offered for registration, with a $2 : i 3 Sa <A eat 
fee accompanying each. ee 

Sought Separate Fees 

Printed in book form, releases of a 
strip “In Old Chicago,” had been of- 

fered for single registration by Twen- 

tieth Century-Fox Film Corp. a $2 

fee being offered simultaneously. Col. 
Bouve refused registration, holding 
that each day’s supplement must be 
Separately filed, each accompanied by 
a $2 fee. And, the Register ruled, 
the copy must be in the form of a. 
newspaper carrying the daily release. - 
It was not demanded that a re) han 
each newspaper carrying any one strip 
,be recorded and payment made for. 
each; one copy of any newspaper car- — 
rying the release for a given day 
would suffice for that day’s drawing, 
it was explained. 

As a necessary incident to qualify- cept " 
ing for registration, Twentieth Cen- \ 
tury-Fox Film Corporation offered for 
sale, and sold, several copies of the 
book containing page proofs, px 

The issue raised and determined in 
this case by Justice Jennings Bailey 
is identical to the question posed in a 
suit filed by Kuve Features SynpicaTe 
against Register Bouve, King had 
offered bound page proofs with a 
single $2 fee accompanying each bound 
volume, and the Register had refused. 
to extend copyright protection, As in 
the Twentieth Century-Fox case, 

King has applied for a writ of man- 
us to compel Bouve to perform =e 

The case just decided in the District , 
Court affects only comic strips, where- | Ses 
as the King case involves strips and | "a ae 
columns of various description. Court 
attaches were unwilling to pre-judge | 
the latter suit in public comment, but 
said privately that the moving picture 
company’s court victory undoubtedly 





DISCRETION, LAW 


Even though a question of law be raised by an order of the Postmaster- 
| General excluding matter from the mails, the court will not inter- 
fere unless clearly of the opinion that the order is wrong. Bates 
& Guild Co. v. Payne, 194 U.S. 106, 


Every series of printed papers published at definite intervals is not 
necessarily a periodical within the meaning of the provisions of the 


act of March 3, 1879, c. 180, 20 Stat. 355, defining second-class 
mail matter, 


Books that are expressly embraced by § 17 of the act of March 3, 1879, 
as third-class matter and subject to the higher rate of postage 
cannot be made second-class matter by simply publishing them at 
regular intervals even though, as in this case, purporting to be 
a series of adventures of the same person. Houghton v. Payne, 

194 U. S. 88, "Periodical" as used in the act of March 3, 1879, 


implies that no single mumber of a series is a complete book in 
itself, 


As a general rule, with few exceptions, a printed publication is a 
book within the meaning of § 17 of the act of March 3, 1879, when 
its contents are complete in themselves, deal with a single subject, 
need no continuation and have appreciable size; and so held that 
the publications involved in this case are books and not periodicals, 


Where the point to be decided is a pure question of law which can be 
reviewed by the courts, the Postmaster-General satisfies the re- 
quirements of the act of March 3, 1901, c. 851, 31 Stat. 1099, 
1107, by simply hearing the party claiming to be aggrieved by 
an order excluding matter from the mail; and one so heard and 
who is not prevented from offering material evidence cannot com- 
plain in the court reviewing the order that he was denied a 
hearing under the act 

34 App. D. C. 521 and 535, affirmed, 


(Smith v. Hitchcock, 226 U. S. 53”) 
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Vol. 30 Op. A. G. 422, 424, 425 


In the issuance of copyrights for lithographic prints, the 
Register of Copyrights is vested with some discretionary 
powers of of investigation and may require a satisfactory 
showing of compliance wath the plain conditions prescribed 
by the copyright law, Ly wh CL tL. C2 hace ro <<’ 

eScre anf 4 Aux TK ISD 

Whether certain lithographic prints produced in Germany are 

~ Throrks of art" within the meaning of section 15 of the 
copyright. act ¢ of March 4, 1909 (35 Stat. 1078), is a 
question of fact which should be determined by the Copy- 
right Office, rather than by the Attorney General. 


(p. 422) 


The suggestion that the determination of the validity 
of the registration should be left to the courts, and the ~ 
necessary inference involved that the duty of the register 
is purely automatic, and consists wholly (with the single 
exception of books) in determining whether the subject pre- 
sented is a lithographic print and therfore within the 
general class of articles which may be copyrighted, can not 
be reconciled with the power vested in the register to issue 
rules and regulations under which he will permit registration 
under the lav. That section of the laspplainly indicates 

, that he has at Teast some measure of discretion in the ad- 
ministration of the act. “Wanifestly, in the exercise of 
thet discretion he may make_such. investigation and require 
Such showing of compliance with the law as may be necessary 
“to enable him to ‘determine whether the prerequisites imposed 
have been met. 


Considering the matter from another viewpoint, section 
55 of the copyright act provides: 

"That in the case of each entry the person recorded as 
the claimant of the copyright shall be entitled to a certifi- 
cate of registration under seal of the copyright office;" and— 


"Said certificate shall be admitted in any court as prima 
facie evidence of the facts stated herein," 


If the contention be correct that the register is vested 
with no discretionary powers of investigation, and has no 
authority to demand a satisfactory showing of compliance with 
the plain conditions prescribed by law as prerequisites to the 
issuance of copyrights, that officer is reduced to the role of _ 
amere automaton, who, upon receiving an application for copyright 
of a lithograph, mst register an issue a certificate therefor, ~ 
which shall thereafter be accepted in the courts as prima facie 
evidence of the facts stated therein, even though the legal 
prerequisites to the valid registration of the copyright may 
have been wholly ignored. Clearly, such a construction would 
serve to defeat the purpose and intent of the act. 


(PP. 424-425) 


= by a 
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LITCHFIELD v. THE REGISTER AND RECEIVER 


L./ 1. The rule established in Gaines v. Thompson (7 Wallace, 347), 
that the courts will not interfere by mandams or injunction 
with the exercise by the executive officers of duties re- 
quiring judgment or discretion, affirmed and applied to 
registers and receivers of land offices. 


2. The fact that a plaintiff asserts himself to be the owner of 
the tract of land, which these officers are treating as 
public lands, does not take the case out of that rule, 
where it is the duty of these officers to determine upon 
all the facts before them, whether the land is open to 
pre-emption or sale. 


3+ In such cases, if the court could entertain jurisdiction 
against the land offices, the persons asserting the right 
of pre-emption would be necessary parties to the suit. 


The principle has been so repeatedly decided 
in this court, that the judiciary cannot interfere 
either by mandamus or injunction with executive of- 
ficers such as the respondents here, in the discharge 
of their official duties, unless those duties are of 
a character purely ministerial, and involving no ex- 
ercise of judgment or discretion, that it would seem 
to be useless to repeat it here. In the case of 
Gaines v. Thompson, decided at the last term of this 
court, the whole subject was fully considered, and 
the cases in this court examined. The doctrine just 

/ stated was announced as the result of that examination. 


* # % * 


The lands in controversy are situated within 
the land district over which these officers have au- 
thority to receive proof of pre-emption, and grant 
certificate of entry. There are within that district, 
of course, lands open to sale and pre-emption. There 
would be no use for the land office if there were not. 
The very first duty which the register is called on 
to perform, when an application is made to him to enter 
a tract of land, is to ascertain whether it is subject 

| to entry. This depends upon a variety of circumstances. 
| Has there been a proclamation offering it for sale? 
Has it been reserved by any action of Congress, or of 
the proper department? Has it been granted by any act 
of Congress, or has it been sold alreaxy? These are 
all questions for him to decide, and they require the 
exercise of judgment and discretion. The bill shows on 
its face that these officers, in the exercise of this 
duty, were considering whether the reservations of the 
‘departments and the acts of Congress, and the claim of 
‘the plaintiff under them, took these lands out of the 
category of lands subject to sale and pre-emption, and 
‘he asks the court to interfere by injunction to prevent 
them from determining that question, and that the court 


shall determine it for then, 


(76 U. S. 575, 576, 577, 578) 


DISCRETION, LAW 


Vy 
oe Allen v. United States Ex Rel. Regina Music Box Co., 


22 App. D.C. 271, is a mandams action to require the Commis- 


Sioner of Patents to register a label, 
The label presented was of an ornamental design with the 


word "Regina". But it was not descriptive of the articles to 
which it was applied, to wit, msic boxes. 
The Court said (p. 274): 


We are not prepared to say that the statute 
imposing the duty in this case requires the per- 
formance of a simple, ministerial act, and is 
so plain in its terms as to admit of no room for 
construction. The Commissioner was called upon 
to decide whether the thing presented for regis— 
tration was or was not a label as defined by the 


statute. 


LAW 


DISCRETION 


U. 5S. ex rel. Lincoln Highway Association v. Ewing, Com 
missioner of Patents, 42 App. D. C. 508, 1915 C. D. 94, is 
a mandamus action to require the Commissioner of Patents to re= 


gister a label. 


It was the opinion or judgment of the Commissioner that 
registeration should be refused. The label, which was submitted 
for registration, was not for an article of manufacture, as 
required by the Act of 1874, but instead for a highway. 

The court said - 

It may well be that the Commissioner erred in 

his opinion, but we are powerless in this pro-— 

ceeding to review his decision, The mere fact 


that he may have erred will not justify the 
issuance of the writ. 


Note: From the very character of the material sub- 
mitted, fibre was a clear doubt in the mind of the Register 
whether there had been a bona fide publication, 

The material was so obviously intended for serializa— 
tion in the newspapers that he elected to receive the news- 


paper rather than the loss of full page proof, 


Godfrey; 


Report No. 2222 \accompanying the 1909 bill) was put in evidence, 
by plff for the sake of the remark on p. 20 in re rules; "Section 53 pro- 
vides for the making of rules and regulations and does not confer upon 
the Register any judicial functions” 


if On the other hand, at the bottom of p. 10 this appears: 

Section 10 explains the method of obtaining registration of the claim 
to copyright and what must be done before the Register of Copyrights can 
issue to the claimant.a certificate of registration". 


Obviously, the Register must exercise his discretion to determine 
whether or not “what must be done” has in fact been done, JudgrmExxxxxx* 
basing his judgment upon the application and deposit made in support thereof 


That his functions are not purely ministerial is demonstrated 
by the fact that, inx for example, under Sec.Sthe applicent shall state to 
which of the enumerated classes his work belongs, but the Register is not 
obliged to accept the applicants classification. If applicant designates 
his work as a periodical, but the Register deems it is a book, the Register 
may demand the affidavit required for a book in Sec. *%x 16/ The applicant 
may designate his work as a "work of art", but (as the Attorgeg General has 
declared) it is for the Register to determine whether or not it is a work 
of art/ Or if the applicant designates his work as a"design for a work of 
Art", the “egister may find that it is in fact a design for an article of 
manufacture, and refuse to register on the ground that the work comes within 
the design patent lav (R.S. 4929) 





issuance of a writ of mandamus, det) rule to show cause, re= 


IN THE DISTRICT COURT OF THE UNITED stATES FOR THE 
PERE oF commer. a. 


ERNEST J. SVENSON, 


} 
| 
| 


Petitioner ’ ‘ 
Med + AT LAW, 
CONWAY P. CoE, ie 
Commissioner of Patents, ' Whe 
Respondent. ; 


BRIEF FOR THE COMMISSIONER OF PATENTS. 





This case comes before the court on a petition for the 


spondent's return to the rule and petitioner's motion for 

Judgnent notwithstanding that return. 4 
In the petition this court is asked to review certain 

decisions rendered in the Patent Office and Gatematis that 









they were in error, and issue a writ of mandamus erect 
the Commissioner of Patents 1) Anstitute a so-called "pubic 
use" proceeding which he has, through an Assistant Comission~ 2 
er, refused to institute. | - ; 

‘It 4s not alleged in the petition that the Commi satoner 
has refused to act on a matter on which by statute or by a 
rule of the Patent Office he is required to act. Nor does 
the petitioner cite any statute or rule which made it manda : 
tory upon the Commissioner to have taken the action which 
the court is now asked to compel him to take. ree Maa at 

On the contrary no statute 1s relied upon @ and ‘the only | Fe 
rule of the Patent Office which is cited in the petition, 2 
viz. Rule 11, by its very terms leaves the matter to the ate 
cretion of the Commissioner. eet ha ye 

‘The second paragraph of that Rule, which is all a es 





relied upon, reads as follows: is 

When a petition for the institution of 
public-use proceedings, supported by affida- Wes 
vits, is Pacsect on peed eo the loge 
8 r, to make a pr facie showing 
the invention involved in an dnterference or ‘a 
disclosed in an application believed to be gi. 
On file had been in public use or on sale | 
two years before the filing of the applica- 
tion, or before the date alleged by an inter- 
fering party in his preliminary statement, a 
hearing may be had before the commissioner to 
determine whether a publiceuse proceeding should 
be instituted. If instituted, times may be set 
for taking testimony. 


Tt is well settled that mandamus will never lie to control | 
the actions of an executive officer where such actions relate ; a 
to matter involving the discretion of that officer. See for — | 
example Riverside O11 Co. v. Hitchcock, 190 U. Ss. 516-3255 4 
Wilbur v. U. S. ex rel. Kadrie, 281 Ue. Ss 206; and American a 


rr 












Telephone and Telegraph Co. v. United. States, 299 U. S. 252. 

In the first of these cases the court said: 5 
_ Mandamus has never been regarded as the proper 
- writ to control the judgment and discretion of Ss 
_ an officer as to the decision of a matter which 
_ the law gave him the power and imposed upon him — 
_ the duty to decide for himself. yd aS 

In the last case, the’ court said: ee 
«This court 4s not at liberty to substitute 
its own discretion for that of administrative. 


officers who have kept within the bounds of 
Fs their administrative powers. — Peitul (ian 


That the general ruling applies ‘to the actions of the Com | 
missioner of Patents is equelly well settled as shown by a long 
line of decisions of the Supreme Court of the United States, 
the Court of Appeals of the District of Columbia, and of this, 
court. ‘These are exemplified by Butterworth Vs Hoe, 112 U. Se 
188) C. D, 429; Ewing, Commissioner of Patents v. U, S. exr 
Fowler Car Co., 2h U. S. 1, 1917 G. D. 09; and American Gas. 
Accumlator Co. v. Coe, 8h F.()24)398, see 
1936 ¢. D. 39. 


@Ze 


In the Fowler Car Company case, the court said: 


Section 190) /R.8.7 concerns and regulates 

the administration of the Patent Office, and 
the utility of the discretion conferred upon 
the Commissioner is demonstrated by his answer 
in this case, 

Judgment reversed and casé remanded with 
instructions to reverse the judgment of the 
Supreme Court of the District of Columbia and 
direct it to discharge the rule and dismiss the 
petition, : | 


In the Gas Accumulator case the Court of Appeals said: 


But we are confronted with a more conclu- 
Sive reason why mandamus will not lie in this 
casé. The Commissioner of Patents, in consider~ 
ing an application for a patent, is vested with 
authority to determine whether or not an inter- 
Sel seatnce: Ue rtaereres: and to the ite 
he procee 3 nterferences. "x 
cise of this authority he acts in a quasi-judicial | 
capacity, and his discretionary action in this re- J 
spect cannot be controlled by mandamus or injunction. — 


That it was intended that the Com- 

missioner of Patents, in issuing or with- | 

holding patents, in reissues, interferences 

and extensions, should exercise quasi-judicial 

functions, is apparent from the nature of the 

examinations and decisions he is required to 

make, and the modes provided by law, according 

to which, exclusively, they may be reviewed. A pee 

*## # It is suggested that the writ was errone= 

ously awarded by the court below, on the ground 

that the decision of the Commissioner of Patents, — 

in favor of issuing the patent to the relators, — 

was erroneous in law upon its face. But that ‘i 

question does not arise upon this record. We 

have adjudged that it belongs exclusively to 3 
_ the Conmissioner to decide the question for him- 

‘self, whether a patent ought to issue. Butter-_ ae 

worth v. Hoe, 112 U. S, 50, 67, 68. ao 

Before taking up the questions raised ‘by the petition, itis 

deemed expedient to point out what is the maning of the terms — 


"interference" and "public use proceeding". 


An interference is a proceeding instituted in the Patent: Office 


for the purpose of determining which of two or more applicants for es 


patent,who are making claims for the same invention, ‘was the first e 
to have made that invention. 4 Pie os 
Such a proceeding 1s instituted as a means of complying with ‘the 
provisions of Section 90h R. S. (U.S.C. Title 35, sec. 52), Rk 
<3 


-& BY VY ee ee 


That section reads as follows: i 


Whenever an application is made for a ‘ 
patent which, in the opinion of the commis- 
Sioner, would interfere with any pending 
eppitoation, or with any unexpired patent, 

he shall give notice thereof to the appli- 
cants, or applicant and patentee, as the case 
‘May be, and shall direct the primary examiner 
to proceed to determine the question of pri- 
ority of invention, And the commissioner may 
issue a patent to the party who is adjudged 
the prior inventor, unless the adverse party 
“appeals from the decision of the primary ex~ 
eminer, within such time, not less than twenty 
days, as the commissioner shall prescribe. 


There is no provision in the statutes as to the procedure to 
be followed in interferences and such procedure is that set out only — 
in the Rules of the Patent Office which were adopted under the authori 
ty of Section 83 R. 8S. (U.S.C. Title 35, sec. 6), as pointed out ae : 
the Court of Appeals of the District of Columbia in Lowry et ale Ve ee 
Commissioner of Patents, 26 App. D. c. 8, 1905 C. D. 63. 2 





Those rules provide, inter alia, for the bringing and considera ze 


tion of motions to dissolve. Such a motion is analogous to a motion 


to dismiss a bill in an equity suit for want of equity. One ground ‘ 







on which such a motion may be brought where an interference involve: 


only applications,is that the claims in issue are net patentable over 













claims are not patentable to the applicant ta view of ¢ prior art er . 
fective against the application involved, but not effective against 
the earlier filed application of the Patentes, . Sak BS 

The purpose of such a motion is to settle the controversy. with 
the least expense by saving the taking ‘of testimony on ‘the questio 
of priority, if it is found that no valida patent, can be Lssued after 
that question is determined. | % 








Section 886 R. Ss. (U.S.C. Title 35, sec. Pi) Provides that > n 
patent may be issued for that which was described in a Patent or. oa 
printed publication prior to the applicant’ 8 invention or ‘more: than 

ee } * oN a 


use or on sale before the applicant's invention or more than two 

years prior to the filing of his epp lication. © 
The prior patents and publications ean be found in the records 

of the Patent Office, libraries, etc., but the Patent Office has no 


. 
two years prior to the filing of his application; or was in public | 
' 


means for discovering whether prior public usesexist. 
Sometimes facts are brought to the attention of the Patent Of- 
_ fice which it 4s claimed show that a certain invention had been in 
“public use or on sale for more than two years prior to the filing 
of an application for patent thereon. This may happen, for example, 4 
when an applicant copies claims from a patent granted on an earlier 
filed. epplication and the public use was later than, or at least not 7 
Files) then two years prior to, the patentee's application. 
Singe under a very early ruling of this court (In re Frederick 
von Hetnerbatteneck, 1883 C. D. 33) claims of an application for 
patent may not be rejected on affidavits of other parties, the ; 4 
practice has grom up of instituting ‘e proceeding 4n which testimony 4 
may be taken pro. and con on the question: and it is then determined — q 
whether a bar of public use or sale exists. to the, grant of the patent. q 
Such a proceeding is referred to as a "public use proceeding". be pa 
It is important to note that there is no statutory provision 
for such a proceeding and that Rule 11 of the Rules of. the Patent of i: 
fice states no definite clroumstances under which such a proceeding 4 
must be instituted. The ruje merely states that under. certain elr- ’ ‘a 
cumstances a hearing may be had to "determine whether a public use 
proceeding should be instituted" and that "if instituted" "times ma may a 
be set for taking testimony", (Underscoring added.) a aeons a ” 


Obviously under the very terms of the rule it te for the Comma a 
Sioner to decide whether in any given case such a \ Proceeding will be 





interference is between an application and a patent and the patentee 
alleges the existence of a public use which, if established, would 
show that his patent should not have been granted. The latter arises 
from the fact that the Patent Office will not permit a patentee to im- 


peach his own patent. 


In many cases the determination of the question whether a public 
use proceeding will be instituted rests upon matter of expediency. 
That the question whether a public use proceeding should be insti- 
tutedis one falling within the scope of the discretionary authority 
of the Commissioner of Patents is shown by the decisions of the Court 
of Appeals of the District of Columbia in U. S. ex rel. Dunkley ve 
Commissioner of Patents, 2 App. D. C. 176, 203 O+ Ge 603, and U- S- 
ex rel. Dwiggins v. Commissioner of Patents, 43 App. D. C. 20k, 

21) 0. G. 1025. | i 

In the first of these two cases it was sought to compel the 
Commissioner to discontime a public use proceeding. In holding that 
a writ of mandamus had been properly refused, the court said? 

The jurisdiction of the Commissioner in the pre- 
mises, rerore, is not questioned. The ground 

of attack is the manner of the exercise of that 
jurisdiction. In other words, the real contention 

of appellants 1s that if the Commissioner is per- 
mitted to proceed in the manner indicated he will 
commit error. It is apparent at once that appel- 
lants overlook the fact that mandams cannot be made 
to perform the function of an appeal or writ of error, 
and that it ordinarily will not be granted if there 
is another legal remedy, nor unless the duty sought 
to be enforced is clear and undisputable. } 

Then after saying that it might well be that a defeated party — 
in an interference ought not to be permitted to take so inconsistent: ‘ y 
a position as that taken by the party who asked for the institution ve 
of public use proceedings, the court said: | 


But that is a question for the Commissioner and not 
for this court. 


In the second of the two cases it was sought to have the Com- 2 
missioner directed to withdraw an order dissolving an interference 
obe= . 





and directing that claims be rejected on the ground of public use 
as established by the testinony in the interference, Mandamus was 
held to have been properly refused, 

Ina number of cases the Court of Appeals has held that the 
Commissioner was not required to suspend an interference and con- f 
sider questions of public use. See Mare v. Brown, 57 Apps Dy Ce 


177, 1927 C. D. 189, ahd cases cited therein. 












in Burson v. Vogel, 29 App. D. C. 388396, one of those 
cases,. the court, after stating that the question of public use 
could not be raised on appeal from en award of priority, said: 


The question 4s one for the consideration of the. 
Commissioner on the final allowance of a patent. 


The thing which, to use an expression of Judge Learned Hand's, — 
the Bar is slow to learn,is that not every decision of the Comiis- 
Sioner of Patents is reviewable on appeal to a court. end thet the A : 
lack of such right of appeal affords no basis for a wandams. : : a 

In U. S. ex rel. Lincoln Highway Association v. Comlssioner 
of Patents, 2 App. D, C, 508, 1915, C. D. 9h, the Commissioner of ’ 
Patents had refused to register a label, holding that under ec ® oe 
provisions of the Act of 187) it was not registrable. Having no F 
right of appeal from that decision, & petition was filed in this a 
court asking for a mandamus to compel registration. ‘The Court of! | 
Appeals affirmed the decision of this court refusing the mandams _| 
end in its decision said; LE SENSE UG 


The contention of relator is, not that Cy: 
the Commissioner was without Jurisdiction to 
act, or that he refused to act, or that the VAT a Gon 
statute peremptorily required him to act ina | 
certain manner, but that he erred in his de- 
cision. We are therefore called upon to sub- 
stitute the writ of mandams for awrit of Beer 
error. This cannot be done. It may well be —> 2 
that the Commissioner erred in his opinion, TOG i 
we are powerless in this proceeding to review. 
his decision. The mere fact that he may have. 
erred will not justify the issuance of the writ. 


Whether he decided right or wrong 
is not the question. Having jurisdiction 


-Te- 


to decide at all, he had necessarily 
jurisdiction, and it was his duty to 

decide as he thought the law was, and 

the courts have no power whatever under 

those circumstances to review his de- 
termination by mandamus or injunction. 
(United States, ex rel. Riverside 011 At, 
Co. ve Hitchcock, 190 U. S. 316; 7 LeEde,s 
10):7; 23 Sup. Ct. Rep., 698. 


So here the contention, however much it may be disguised by 
_ many words, is that the decision is wrong and this court a) <1 
_ to compel the Commissioner to vacate it and do what he a 
cided should not be done. : : 
Throughout the petition extensive use is made of the wordt 


ee 








"arbitrary", as if by such repeated use basis for action by the is : 
court could be established.. 

Taking up the various actions complained of, can it be — 4 
that the holding that a beans facile case of ae use was not. 





te 
wk 
Tite 


the "Timken" machine, was arbitrary. On the contrary, right or a 
wrong, it was the considered determination of the Assistant 3 
sioner made after a review of the evidence ‘offered ‘end as said in ae 
Riverside 011 Go. v. Hitchcock, 190. U. S. 316, ‘Whether he - 
right or wrong is ‘not the question" : r NOR a i E 7 
Was there anything "arbitrary" in refusing ta ‘consider a futher 
showing when everything contained therein could have been presente 
originally? Was it not incumbent upon petitioner, who was asking 
to have the interferences suspended and the. public use proceeding . 
established, to put in his entire showing with his. original petition? 
Nor does the fact that the Assistant Commissioner later with- Be a 
drew his holding as to the "Barnes" machine show that the first. do- 
cision was "arbitrary", especially as the record shows. it was done 
in view of the ruling of the United States Court of Customs and | 
Patent Appeals in the Bertram decision which was. rendered after the 
first decision of the Assistant Commissioner. | 
Be 


Was there anything arbitrary in holding that a prima 
facie case of public use was not made out by the use of the 
"Timken" machine? The evidence offered is not and can not 
be before this court and how can this court, without seeing 
the evidence determine that the Commissioner's holding in 
that respect was in error. Even if the court concluded it 
was ii error, would that, in view of the decisions above cited, 
furnish any ground for a mandamus directing the Commissioner : 
of Patents to institute a public use proceeding stages we 
the claims in issue in Interference No. 72,8567 

Can the court substitute its judgment for the judgment ae 
of the Assistant Commissioner and find a basis for issuing oe 
writ of mandams because it 1s of the opinion that if the L® 
original petition had been before the court, a different con 





clusion would have been reached? BOG | 

Mendemus can never take the place of an appeal. 

Nor can any basis for issuing a mandamus be found in the 
declaration of Interference No. 73,695, between the Alden ap- ae 
plication and the Svenson application. a 

The examiner was of the opinion that they were cleiming a 
the same invention and while in the decision of October dis 
1936, it was stated that such an interference would not be 
declared until the petition for a public use proceeding was. 
determined, the facts stated in the petition for mendenus | 
show that thet interference was not declared until after the 


petition for the institution of the public use 


proceeding was 
denied, 


The statute (Sec. 90) R. S.) provides for the declaration — 


of interferences while, as above pointed out, there is no 


statutory provision for the institution of a goblic use pros 
ceeding. 


cpa 





The Assistant Commissioner clearly pointed out in his 
last decision why he deemed it expedient not to institute 
the public use proceeding at this time, leaving that matter 
to be considered after the termination of the question of 
priority. Such an action was held by the Court of Appeals 
above cited to be clearly within the statutory discretionary 
authority. S| 

To recapitulate, Mandamus will not lie to review a 
discretionary action of an executive officer and it will 
never take the place of an appeal and the latter statement is just 
as applicable to a case where the statute provides no appeal as 
it is to one where such an appeal is provided. | 

It is submitted that petitioner has presented nothing o 
which could offer any basis for requiring the Commissioner to ~ ; 
undo what he has done and compel him to do what in his judershe 
should not be done, viz. to suspend the interferences and in- 
stitute a public use proceeding, | a 3 

It is further submitted that the petition for mandams _ ~ 
should be dismissed,with costs against the petitioner. > oe 





ate ey 
Attorney. for Respondent 


_ November 9, 1937. 
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DECISIONS IN PATENT AND TRADE-MARK CASES 


U. S. Court of Appeals for the District of Columbia 


SVENSON 
v. 
Con, COMMISSIONER OF PATENTS 
No, 7,125. Decided December 19, 1938 
(— B.(2d) —] 
1. PuBLIC-Usp PROCEEDINGS—INSTITUTION IS WITHIN 
COMMISSIONER’s DISCRETION. 

Where the Commissioner found that a prima facie 
case of public-use was not made out and decided not 
to hold public-use Proceedings in connection with a 
certain interference and later decided that a prima 
facie showing of public-use was made out but decided 
that it was expedient not to hold public-use proceedings 
until priority of invention was established, Held “It 
would be inappropriate to inquire whether the Com- 
missioner's theories were sound, for the decision to 
hold or not to hold public-use proceedings is within 
his discretion.” 

SAME—SAME—DISCRETIONARY ACTION CANNOT Bp Con- 
TROLLED BY MANDAMUS OR INJUNCTION. 

Held that the Commissioner's discretionary action 
in deciding to hold public-use proceedings or not to 
fan them cannot be controlled by mandamus or injune- 

on. 


AppEAL from the District Court of the United 
States for the District of Columbia. Affirmed. 
Mr. Richard R. Trexler and Mr. Theodore A. Hos- 


tetler for Svenson. 
Mr. R. F. Whitehead for the Commissioner of Pat- 


ents. 
Before Miniter, Epcerton and Vinson, Associate 
Justices 


to 


Edgerton, J.: ; 

Appellant filed in the district court his petition 
for mandamus to require the Commissioner of Pat- 
ents to hold “public-use proceedings” in connection 
with certain interference proceedings involving pat- 
ents of appellant* and an application of one Alden. 
This appeal is from the dismissal of that petition. 

[1] In the Patent Office, the Primary Examiner 
reported that a prima facie case of public use was 
made out against Alden, The Commissioner re- 
versed that finding, and decided not to hold public- 
use proceedings. No statute requires or mentions 
such proceedings, Rule 11 of the Patent Office pro- 
vides that, if a Primary Examiner finds a prima 
facie showing that an alleged invention had been 
in public use two years before the filing of the 
patent application, “a hearing may be had before 
the Commissioner to determine whether a public-use 
proceeding should be instituted’, Hyen if “may” 
were expanded to mean “must”, appellant would 
have no cause of complaint; for a hearing was held. 
The Commissioner later found that he had been 
in error in ruling that there was no prima facie 
showing of public use; but he decided that it was 
expedient not to hold public-use proceedings until 
priority of invention was established. Appellant 
objects to the theories on which the Commissioner 


1Nos. 1,924,422 and 1,986,862. 





acted in reaching both of his decisions not presently 
to hold public-use proceedings. It would be inap- 
propriate to inquire whether the Commissioner’s 
theories were sound, for the decision to hold or not 
to hold public-use proceedings is within his discre- 
tion. The fact that no appeal lies from his decision 
does not alter the case.’ 

{2] The familiar rule that mandamus lies against 
an officer only when he is refusing to perform a 
plain duty has been applied not only by this court * 
but by the Supreme Court‘ in proceedings against 
the Commissioner of Patents. This court has 
repeatedly refused to regulate his conduct of inter- 
ference proceedings. ‘His discretionary action in 
this respect cannot be controlled by mandamus 
or injunction.”* His decision to hold public-use 
proceedings cannot be so controlled.® His decision 
not to hold them is on the same footing. 

In Steinmetz y. Allen,’ which appellant cites, the 
Patent Office had refused to permit an appeal which 
was expressly authorized by statute. In Coe y. 
United States ex rel. Remington Rand, Inc.,’ it had 
refused to permit an amendment which was ex- 
pressly authorized by its rules. 

Appellant complains that the patent authorities, 
after deciding on October 1, 1936, not to declare a 
third interference (between Alden’s application and 
an application of appellant) until “the controversy 
as to public use has terminated”, changed their 
minds and in December, 1936, declared that inter- 
ference. He says the decision not to declare it was 
“final”, and that the Patent Office had no authority 
to reverse itself in the matter. He asks that the 
Commissioner be required to disregard this third 
interference in considering his course of action with 
regard to public-use proceedings in the first inter- 
ference. As the Commissioner’s course with regard 
to public-use proceedings is discretionary, we could 
not grant appellant’s prayer even if his strictures on 
the third interference were justified. But the dec- 
laration of that interference in December was con- 
sistent with the earlier decision of October 1; for 
the Office had in the meantime, on November 21, 
decided that no prima facie case of public use was 
made out. Although that decision of November 21 
was later modified, we think that in the meantime 
the controversy as to public use had been “termi- 


2 Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 23 
S. Ct. 698, 47 L. Ed. 1074. , 

30, g¢., United States ew rel. Lincoln Hig hpay. Associa- 
tion y. Ewing, 42 App. D. C. 508; United States ew rel. 
Societe de Condensation y. Coe, 67 App. D. C. 207, 91 
F.(2d) 288, cert. denied, 302 U. S. 721, rehearing 
denied, 802 U. S. 776; United States ew rel. White y. Coe, 
68 App. D. C. 218, 95 F,(2d) 347. ; 

4Bwing, Commissioner of Patents, v. United States ex 
rel. Fowler Car Co., 244 U. S. 1, 37 S. Ct. 494, 61 L. Ed. 


55. 

5 United States ew rel, American Gas-Accumulator Co. 
y. Coe, Commissioner of Patents, 66 App. D, C. 21, 84 
F.(2d) 398, 400; United States ew rel. Dwiggins v. Hwing, 
43 App. D. C. 204, cert. denied, 238 U. S, 640. 

® United States ca rel. Dunkley Co. v. Lwing, 42 App. 


{0}, aly (iy. 
7192 U. S.-548, 24 S. Ct. 416, 48 L. Ed. 555. 
865 App. D. C. 387, 84 F.(2d) 240. 

Vox. 500-——269 


270 


nated” within the meaning of the decision of Octo- 
ber 1. At the least, that construction is tenable, 


tnd the Office was entitled to adopt it. We need 
not «decide whether cases denying its power to 
reverse a final decision on the Validity of Claims or 
the right of parties to make claims should be ex- 
tended to preclude reversal of 2 decision regarding 
the order in which proceedings to determine the 
validity of claims should go forward, 
Affirmed. 
a 


U. S. Court of Customs and Patent Appeals 


IN RE Manson 
Decided December 
[99 I.(2d) 974] 
Ne PATENTABILITY—Cop, 


Claims for a cop Held unpate 
art. 


No. 4,045. 5, 


1938 


Ntable over the prior 


to 


h APPPALS—UNENTERED CLAIMS Nor CONSIDERED. 
Where the Examiner refused to enter ¢ 
proposed by appellant after he 
to the Board of Appeals and 
the Commissioner, gs 

68 and 142, to direct 

Board of Appeals proy 

proposed claims, 

APPEAL from Patent Office. Affirmed. 

Mr. Eugene BE. Stevens (Mr. Aaron R. 7 
Jr., of counsel) for Manson. 

Mr. R. F. Whitehead (Mr. Howard S. Miller of 
counsel) for the Commissioner of Patents, 
LEnroor, J.: 

This appeal brings before us for review a (le- 
cision of the Board of Appeals of the United States 
Patent Office, affirming a decision of the Examiner 
rejecting, for lack of patentability over the cited 
prior art, claims 30, 31, and 32 of appellant’s appli- 
cation for a patent, and we are also asked to review 
the refusal of the Examiner, affirmed by the Board 
of Appeals, to enter proposed claims 33, 34, and 35. 
No claims were allowed. All of the Claims are for 
an article of manufacture. 

Claims 30 is illustrative and reads as follows: 

30, As a new article of manufacture, a cop in the form 
of a substantially rigid hollow shell having thin walls of 


firmly compacted pulp fibres resistant to substantial pres- 
sure. 


fertain claims 
had taken his uppeal 
appellant did not petition 
he might have done under rules 
entry of the claims, Held the 
erly declined to consider the 


oiwnshend, 


The cited references are; Murphy, 1,037,295, 
September 3, 1912; Tiffany, 1,367,639, February 8, 
1921. 

There is also included in the record a patent to 
Gess, No. 986,379, March 7, 1911. This patent was 
not relied upon by the Patent Office tribunals, but 
is referred to in the patent to Tiffany and is a 
part of the prior art. 

The alleged invention, as indicated by the above 
quoted claim, consists of a core, used in the textile 
industry and known as a cop, haying thin walls, 
with an integral top, uniformly composed through- 
out of firmly compacted pulp fibres resistant to 
substantial pressure. 

The patent to Murphy relates to a yarn cone or 
cop. After describing the drawings the patent 
states : 


As thus illustrated, my inyention comprises a paper 
yarn cone A of pronounced conical formation, having a 
base or lower edge a, and a crown or tip a’ at the upper 
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f any sultable 
Y . The said cone can wade eral layers o 
ae there tnd as illustra : oe ea severther. fo. form 
paper or similar fibrous pater, ey one fatter wil be of 

aad the ya ’ 
tin Se a adapted to support A aiteavours.] 
stil and well known manner. 


i t the 
Figure 3 of the patent drawings shows that the 


-turned. 
‘ed end of the cone is in _ 
aaa to Tiffany also relates to a winding 


hich has : 
and shipping cone and discloses a cone W 


cap. The patent stated: 

: = ane The cap-like ns th the desired cone, 
shape and may thereafter be appli f my inyention the 
or within. the scope and, purposmmolded form ey be 

. a cone, 
Appliedsto Sain aid formed or shaped on the 


: ily 
The Board of Appeals in its decision statec 


ture a cop 
Appellant claims as a new article of manufac 


walls of firmly 
formed of a rigid hollow shell with thin v ifatiy’ ans 


be molded into 


tents to J 
“ ted pulp fibres, The pa . of paper rolled 
Murphy both show cops probably eee ee use of a cap 


A he t Tiffany sugges er or 
molded tocshape, Murphy states the layers 7 Np 7 
vatmilar fibrous material” should eel the “paper iH 
form stiff sides of the cone. Obviously 


~ ed fibers. rentiate 
(ore so ciotreonelaet the claims on appeal aitter ce AG 
from the prior art, at least in any pee Fhe side walls 
a matter of fact, they do not state t vf they did, it is 
and top are melee Oe ees articles of fibrous 
ractice f inion, 

A CORlOTRELRE Fyeh construction would be, in our opinio 


acking in pé ble merit. cae 
Stine he Brg get ows HR last lacnc 
i as f degree ¢ 2 
aba thie top inwardly depressed forming a 
reinforced end of the shell. 


We can add little to this statement of the Board. 


The patent to Murphy states that his core— 


i 1 as illustrated 
“ be made of any suitable material, an¢ { ed 
fannie of several layers of paper or piu ile ous mi 
terial pressed together to form stiff si 
(CONC ee Cals 


Paper is ordinarily made of pulp fibre, and we 
think the term “similar fibrous material”, as used 
by Murphy, would include pulp fibre. Appellant 
contends that, even if the Murphy disclosure is 
broad enough to include pulp fibre, he does not 
show that it is firmly compacted in the cone, nor 
does the patent to Tiffany show it. However it 
seems to us that the disclosure of Murphy that the 
material used is “pressed together to form stiff 
sides” must necessarily result in the fibre becoming 
“firmly compacted’. 

[1] We are clearly of the opinion that the claims 
before us define nothing inventive over the refer- 
ences, Appellant further contends that his cop is 
niolded, while the cops shown in the prior art are 
formed by winding the paper or other material used 
in their manufacture, Suffice it to say upon this 
point that the involved claims are not limited to 
Inolded cops, and we express no opinion as to 
Whether, if such limitation had been made in the 
claims, they would be allowable. 

There is found in the record an affidavit of one 
Clements stating that the cop cones produced by 
appellant are a commercial success. In view of the 
fact that we are clearly of the opinion that the 
claims are not allowable, this affidavit may not be 
resorted to in aid of patentability, but we do call 
attention to the fact that the affidavit seems to 
place the commercial success of appellant’s product 
upon the fact that it is molded, which fact, as 
hereinbefore stated, is not here involved. 

Appellant assigns error by the Board of Appeals 


in failing and refusing to give due consideration to 
the patent to Gess, 
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Trade-Mark Registrations Canceled 

196,502. Radio supplies and wireless equipment. 
Alexander S. Hecht, doing business as Dual Loud 
Speaker Co., New York, N. Y. Registered March 17, 
1925. Canceled February 10, 1939. 

253,070. Canned corn, Blue Barth Canning Company, 
Blue Earth, Minn. Registered Webruary 19, 1929. Can- 
celed February 3, 1939. 

308,652. Humidifiers, 
New York, N. Y. Registered December 12; 1933: 
celed February 7, 1939. 

508,659. Pipe fittings, 
New York, N. Y. Registered December 12; 19338; 
celed February 7, 1939. 

339,668. Powder for cleaning false teeth, Bdward 
H. Heil, doing business as Heil Products Co., Cleyelund, 
Ohio. Registered October 13, 1936. Canceled February 
10, 1939. 

344,571, Medicine. Warry Tomback, doing business 
aus Tomil Research Laboratories, New York, N. Y, Regis- 
tered March 30, 1937. Canceled Vebruary 3, 1939. 

351,522, Heating and forced draft ventilating units, 
Ford-Aire Ine. Detroit, Mich. Registered 
2, 1987. Canceled February 10, 1989. 


American Radiator Company, 
Can- 


American Radiator Company, 
Can- 


Noyember 


Barberton, Ohio. 
February 3, 


John C. Stuver, 
1938, Canceled 


Coal. 
September 6, 


359,937. 
Registered 
1939, 

361,098. Certain named piece goods. The H. & HL. 
Mfg, Co., Ine, Quidnick, R. I. Registered October 4, 
1938. Canceled February 10, 1939. 





Label Registration Canceled 
Allen-Diaz, Inec., New York, 


51,284. Dry sherry. 
Canceled February 3, 


N. Y. Registered June 14, 1938. 
1939, 





Adjudicated Patents 


(C. C. A. N. ©.) Rogers patent, No. 1,457,188, for 
multiple hole top for burner stoves, Held invalid, and if 
valid, not infringed. Montgomery Ward & Co. vy. Rogers, 
100 F,(2d) 721. 

(C. C. A. Del.) Rosenberg patent, No. 1,809,758, for 
fastener, Held inyalid. Rosenberg vy. Shakeproof Lock 
Washer Co., 100 ¥.(2d) 811. 

(C. C. A. Del.) Rosenberg patent, No. 1,827,615, for 
fastener, Weld inyalid. Jd. 

(C. C. A. Calif.) Cavaglieri patent, No. 1,971,531, 
for building reconstruction, claims 2, 5, 6, 7, 8, 9, and 
11 Held invalid. Marquis y. Los Angeles City School 
Dist, of Los Angeles County, 100 F.(2da) 788. 
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Adverse Decisions in Interference 


Tn interferences involving the indicated claims of the 
following patents final decisions have been rendered that 
the respective patentees were not the first inventors with 
respect to the claims listed: 

Pat. 2,085,409, R. B, Ruthrafl, J. K. Roberts, and M, 1. 
Carpenter, Olefin concentration and polymerization, de- 
cided Mebruary 14, 1989, claims 2 and 13. 

Pat, 2,105,089, Brle Martin, Mechanical synchronizing 
device, decided February 15, 1989, claims 6, 7, and §, 


 ______ 


Renewal of Forfeited Cases 


A petition for the renewal of a forfeited application 
need not be signed by the inventor or assignee, but may 
be signed by the attorney. 

_ A power of attorney in the original application author- 
izing in attorney to transact all business in the Patent 
Oflice in connection with the application construed to be 
of sufficient scope to include the Signing of a petition for 
renewal and the subsequent prosecution of the application. 
(La parte Agee, 101 O. G,, 1609.) 

267 


TI sy —— 


\ CLEEGC \ LAM ) 
LB 35, pe 328 PIT TW. Lv 


S 






May 2, 1938. 
Ww | For varivus reagons it hes been thought proper toe auk leave for the 


anendsent uf the answer to the petition setting out thet the "In Old 

Crfougo” anterial, as presented for registration, dees aot, for the pure 

poses of Section 12 of the Act, constitute a books but, on the contrary, 
oe for such pergoses constitute a contribution to & newopaper. 


In this connection attention may be called to the fact that la the 
cuurse of correspondence with the getitdoner it saz pointes oat that the 
nature of meterial fundasentully intended to serve as a contribution tu @ 
newapaper could not be changed by the sisple process of gewing groof sheets 
of this material together, binding it, and calling this secumulation of 
preapective newepaper contributions 6 book. The principle annoanced anc 
the reasons for it find definite authority in the case of Sith we Hi tehoocs 


(226 U. 3. 53, 58, 59 and 69) 


The point involved in thet case wag the right af Postmaster General Hitch- 
cock: % cheracteriae, for the purposes of the Postel Lane, certain see 
terial es a book, which hed for the precuiing fifteen yeors been character= 
ised by his pretiecessora ao periodical satwrial., Under those reguistions 
periccicale cane into vhat wan known ag a gecen! class ani Desks inte & 
third class.. The decision of the court vas thut for the purpcees of the 
edeinistretion of the Postal Laws the Postmaster General bad the right te 
Getermice what waterial constituted 4 perivdical ami what o book, 


e Gud he Cec ba ise (194 Dette 106), 
vith FES FA Bie hy tay 1387 ibe Se 9a), Publis 
be 497), Houcbhon ve Payne (19% do, 5. 88) 
« & 104), Justice Bolaea, tho rendered the opinion 






It ic established by the seme authorities, thet books, that 
are expressly eabrauced in weil matter of the third class by 
section 17 ami uo made linble to a higher rete of poutege, 
eannot be removed from that class ani brought (ate the second 
(pericdiculs) by the olaghe device of publiching them in « 
series at regular intwrvals of tine." (pps 50-59) 


ee 


The werd book alec, cf course, has ite anblguities, and may 
have different meanings aovording to the conasction in which 
4% io used. For purposes of edpyright the cummon monthly 
inew aay be books, yet they are not so under the oreaent 
pection 17 laf the Pootul Negulations), As bovks are not 


Wie 


{ 


5 
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turned into periodicals by number and sequence, the asga- 
gines are not brought into the third class [book] by 
a) considerable number of pages stitched together." 
Pe 59 


Herein, it seeme to me, is found ample and conclusive authority for the 
proposition advanced by the Register of Copyrights as one of the groumia i 
for refusing to accept registration of the material entitled "In Old Chicago 
in the form in which application for tha registration thareol as ROGG « 
material wes, beyon any question, basically intended Sor yublication ao & 
contribution to a newspaper, The form in which it wes printed mas newee 


paper form. Ten days before the application for registration had been mode y 
ten of the twenty chapters of the wrk nad already been published in the Los 


* 


Section 12 of the Act makes & clear distinction betseen books and con- 
tributions in connection with the nature of the deposits required in the 
case of each. The reyuirenent for books 13 "two complete copies of the best 
edition thereof"; the deposit requirement for contributions is “a copy of 
the issue or issues in which euch contribation appears." 


ALL that the petitioner hav done in this connection ix to collect proofs 
af the material which he intends to really distribute to the public for the 
first time, stitch them together, put a payer cover on them, ani call the 
result « book. While the point has not been suecifically raised that the 
so-called first publication in this "book" fora wae purely eeloruble because 
it was thought this would merely inject an unnecessary feature into a case 
already somewhat complex, there ig no doubt that guchepublication was, from 
the standpoint of the intent of the copyright law, a mere device, The law 
ig go clear as to the particular form of the deposit required by Section 12 
in the case of contributions to newapaperd ag to require no elucidation. 
Just as Justice Holmes observed that, for the purposes of the Postal Regule- 
tions, books eannot be tranaformed into periodiculs "by the simple device of 
publishing them in & series ot regular jatervale of tine,” the Register con- 
tenis that, for the purpose of the Copyright Act, ani psrticuiarly for the 
purposes of ite requirements as to the nature of deposits, contributions te 
a nevapaper cannot lose their usture by the simple device af assesbling 


} thes and calling the result a book, 


Aside from the fact that it etn cloar, upon general considerations, 
that the answer to the petition should be awcnded as above suggested, the 
above views of the Supreme Court, as amounced in the tmith ve Hitchcock case, 
seem ot ones te make such an amortiment all the more desiruble and at the 
pone tine afford unissailable eathority to sustain the thought conveyed by 
the asendacnt, as well as to point out the propriety of the Reginter's action 
cin registration on this ground in addition to others already 
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NOTES 


No irreparable injury. 


Courts should not displace the judgment of administrative | 
officers or bodies in matters within their jurisdiction. 


Presumption of validity attends official action, and the 
burden of proof to the contrary is upon him who challenges 
such action. 


Action clearly within administrative power. 
Action not capricious or arbitrary. 
Plaintiff will suffer no irreparable injury. 


And further answering, defendant avers that his action is 
not capricious or arbitrary; that his election to receive 
issues of the aforesaid newspaper containing such contri- 
bution in lieu of page proof with the application for re- 
gistration, is within his administrative discretionary 
pover; that plaintiff will suffer no injury, irreparable 
or otherwise by the submission of the newspapers with the 
application for registration; and that the plaintiff has 
not overcome the presumption of validity attendant upon 
the official action of the Registrar in this case. 


Purpose is to enrich Library of Congress. 291 Fed. 714, 
715. 


Two copies of a single work were removed from encyclopedia 
and deposited. Held this was sufficient. 56 Fed. 764, 


77106 


Galley proof received in Atlantic Monthly Co. v. Post Pub= 
lishing Co., 27 Fed. (2d) 556. 


A page taken out of a volume andnot complete in itself, 
is not a book such as may be copyrighted. Scoville v. 
Toland, Fed. Cases, 12553; 21 Fed. Cases 863, 864; 28 Op. 


At. Gen. 176 (1916). 


The Registrar desires that we file an amended bill alleg- 
ing that material submitted was not a book. 


On Jamary 26, 1938, the Registrar stood ready and willing 
to issue a certificate on the basis of the newspaper edi- 
tions, since in his opinion they then constituted the best 
edition of the books then published--not the mere page proof 
alleged to have been published at an earlier date. Form 
A~5 could have been used by plaintiff on January 26, 1938. 





NI According to Mr, 
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DeWolfe we have two legs to stand on. 
As to one, the position is that page proof is not the "best 
edition" within the meaning of Section 12 of the statute. 
As to the other leg, the Registrar has the right to elect 
which of Several available published editions constitutes 
in his opinion the best edition within Section 12, 


According to the Registrar the question is this: This ma- 
terial 


created forone purpose only, used in the past for 
that purpose and to be used in the future for that purpose, 
to wit, sale and distribution to the public in the form of 
contributions to newspapers, which its nature as such mate- 
rial as the outcome of the process of causing separate 


proofs thereof to be assembled, bound between covers, and 
the result labeled "a book." 
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I. 
With reg 
seens to me that tee la points raised in the petition for mandamus, it 
that {n con eee 8 very clear out. Let us as@ume, for the sake of 
by the copyright utatute ¢pop rte the work involved, the publication required 
effected and that ¢ With respect to the securing of copyright has been 
() Cpyright protection has been secured by such publication. 
The 


first point to be 


gerd to the point of the Dele oe peg ee in this connection is that in re- 


Verda) and ise, vy of the Register to regieter published ma- 
and the mat Misa agen wiciees Os registration thereof, this uuthority or duty 
regarded as utterly Riceer ances ore wattera which in the proper case must 
not copyright Reston : net and apart from the question as to whether or 
ae toe, wetacksl | aN as been secured by publicution with adequate notice 
mae Mah die iihate le publication with notice, if accomplished in accord- 
Ea peseuenelay: font ° tee ae does secure copyright protection, it does 
eiicer 4g panies rf t% the person who has secured the copyright is ene 
Sanetin i - ‘ rf _the Copyright Act itself makes thia perfectly clear. 
no ARR Po ge provides that after copyright has bewn secured, as pro- 
satin an mcg » there shall be oromptly deposited in the Copyright Office 
eeibesk chine caressed to the Register of Copyrights, two complete copies of 
on thereof then published; or, if such work be e contribution to 
& periodical for which contribution special registration is requested, one 
copy of the issue or issues contsluing such dontribation shall be deposited 
with the Kegister of Copyrights. And Section 10 specifically provides that 
registration of a claim to such copyright muy be hud by the person claiming copy- 
right "by complying with the provisions of this Act, including the deposit of 
copies, and upon such compliance the Register of Copyrights shall issue to hin 
the certificate provided for in Section 55 of this d£ctj;" and Section 54 pro- 
vides that registration shull be gade “whenever deposit has been made in the 
Copyright Office of a copy of any work under the provisions of. this Act. 


By the above, it is made evident that although copyright may have 
been secured, registration cannot be mace by the Register until the copyright 
claimant shall have deposited the copies required by the Act. Registration has 
not been refused on the ground that the applicant therefor may not have secured 
bis copyright by virtue of the publication with notice which he has effected. 
It is dented on the ground that the provision of the Act with particular refer~ 
ence to the deposit of copies has not been complied with. 


The petitioner contends that he has deposited copies as required by 
the Act. The contention of the Register is thut while the petitioner has de- 
posited copies, the materfal deposited is not the material required (1) by the 
direct terms of the Act and (2) by the obvious intent of the Act. For this 
reason, the Register feels thut he is prohibited, as the result of the pro~ 
visions of Sections 10 and 54 of the Act, from accepting for registration ond 
registering the material in question, 


—————— 


(2) The material received from the petitioner consists of a number of 
separate sheets containing printed and pictorial matter obviously made from type 
get up for printing thio material in e newspaper. Each page is printed on one 
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side only; each Page Contains a 8 


enent ght notices each page, except the 
each sheet is blank, It && the end "To be continued." The revives se of 
each page constitutes « 8 norte from the appearance of this material that 
oF newspaper and that eco vheet of material to be published in a periodical 
Sheets, It is obvious pot ohn consists of a collection of such separate proof 
to be published as t it has been printed in this partiqular form in order 
arises (a; Dosa ih A Rte vi Gataaae The question which at once 
when acc template the registration of éin £ 
Ompanied by deposity which constitute page sadaty a il Gals 


standard eh ene copies to be 


; deposited under 
“8 W8de apparent by the P Section 12 were to meet a certain 


; provision in that section thet the copdes to be 
iets utenee be “copies of the best edition thereof then published "—the "then 
Clause Teferring obviously to th ph 
posit 4g made, Unier tir € cop és in existence at the time de=~ 
HOW Veutintons an aSlakaes rally recognized rule of Statutory construction, words 
Me NEVeh Asese sae eives or calling for some technical laterpretation should 
Wietiveties) 0 ay ta eee in epee to avcertain the intention of the 
afintuhed fork ti ow: ssa edition" its usual meaning, signifies the complete 
Sil asaiae mate 8 published in editions are avaliable to the public, 
ry er can reuder und unioubtedly to every member of the Congress that 
passed the act of 1909, the term "best edition" certainly could not have been ine 
tended to describe the process of book making at that intermediate Stage which 
page proof invariably represents. The material received in the Copyright Office 
obviously represents an intermediate Stage of the process intended to be per 
fected when the work was actually published in the periodical or periodicals for 
which the type was obviously set up. The result of collecting such page proof 
and selling it to the public certainly does not constitute the muterial which say- 
one reading the Act would conclude met the purposes of that Act by constituting 
the "beat edition” required by Section 12 to be deposited vith the Copyright 
Office. To the above extent, then, does the material submitted for deposit in 
this case fail to mect the requirements of the Act which qualifies the natexsial 
to be deposited in order to entitle the claim of copyright to registration, 


(3) But when we consider the nature of the muterial offered for deposit 
from the stendpoint of the general intent und spirit of the Act as aanifested by 
making any provision for deposit at all, the question agsumes s very more serious 
agpect than that indicated in the preceding paragraph. Under the Act which pre- 
ceded the present statute, the deposit of copies was required in order to make 
possible the secaring of copyright at all. Umer the present Act, ag above set 
out, copyright is secured independent of deposit by the mere act of publication 
With notice. This is a vital distinction for the purposes of this oases Under 
the former Act, the Library was practically assured of the receipt of such de~ 
posita, If he failed to make them, the person seeking copyright lost all chance 
to any statutory copyright protection et all. Having provided in the present Act 
that that protection could be secured indepemient of deposit, Congress realized 
that the securing for the Library collection of such deposits must be obtained 
in gome other way. The method evolved under the present Act wes to provide in 
Section 12 thut "ao action or proceeding shall be maintsined for infringement of 
copyright in any work until the provisions of this act with respect to the de- 
posit of copies and registration of such work sholl have been complied with.” 
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So that under this Act, while copyright is secured by publication with notice 
without any deposit at all, no suit for infringement can be brought by the copy- 
right owner unless he makes such deposit. This provision was intended to insure, 
and does insure, that deposit shall be mades and as a further insurance that, 
by virtue of such deposit, the Library of Congress yhall have on its shelves such 
deposited material as it sees fit to select from deposits made in the Copyright 
Office, it is provided that if the copyright owner fails promptly to make such 
deposit and is requested by the Register of Copyrights to make it, and after re=~ 
ceipt of such request fails to do go, "the proprietor of the copyright shall be 
liable to a fine of $100 and to pay to the Library of Congress twice the amount 
on bre qinees price of the best edition of the work and the copyright shall be~ 

© void, 


Since, under the present Act, deposit is no longer essential to the sé- 
curing of the copyright, it ia appropriate to inquire what purpose the deposit 
copy serves, That it is to verve a very important purpose at once becomes 
apperent from the fact that Sections 12 and 13 make it so very worth while from 
the standpoint of the copyright owner to make guch deposits--for unless he makeo 
them, as already stated, he cannot bring a guit for infringement of his copyright, 
and if he refuses to make them, he ig subject to a fine auc the loss of the copy- 
right already secured. The answer is to be found in the sections of the set 
hereinafter referred to. 


) First, attention should be called to the fact that part of the penalty 
for refusing to make a deposit after being requested so to do by the Register of 
Copyrights, shall be "to pay to the Library of Congress twice the amount of the 
retail price of the best edition af the vorke" It should be borne in mind that 
the ultimate destination of the copies deposited ig not the Copyright Office but 
the Library of Congress. It is the Library of Congress which is entitled to 
these copies, and if, under the conditions set out in Section 13, it does not re- 
ceive them from the copyright owner, it shall receive the value of two such 
copies in money. The Library 4g the loser and es euch loser is entitled to the 
value of the property which Congress intends that it shall receive--and provides 
thet it shall receive as well, The fact that the purpose of the deposit is to 
enrich the Library is further made perfeotly clear by Section 59 which provides 


®That of the articles deposited in the Copyright Office under 
the provisions of the copyright lews of the United States or of 
this Act, the Librarian of Congreas shall determine what books 
and other articles shall be transferred to the permanent cole 
lections of the Library of Congress including the Law Library, 
and what other books or articles whull be placed in the reserve 
collections of the Library of Congress for sale or exchange, or 
be transferred to other governmental libraries in the District 
of Columbia for use thereine" 


Here, then, stands plainly revealed in the words of the Act the purpose for which 
deposits shall serve. This, too, goes far to explain the requirencnt that the 
deposits shall consiat of the best edition of the work published at the time of 
deposit. ‘These deposits, as ulready indicated, are for Library purposes funde- 
mentally and outstandingly. Their place is not in the Copyright Office, and they 


~hn 
are not intended to ¢ 
OFM Part of the Tecords of the Copyright Office 
* 


In the face of 
of material sot up for eee Provisions, ho 
p for » HOW Can the filing of the page proof 
perdodical or what, 4, Pipiosainlan either in the form of contetbutiona to K 
: es "6 Tecognized as a "book" serve the defi- 
Page proof of contributions ep in the act. It is apparent that if the 
9 Newspapers. the & periodical are scceptable in the case of con 
Works, novela, dictionurt, ¥ Must also be acceptable in the case of scientific 
recognized as booky Ca $8, encyclopedias and every other piece of material 
posits being clearly 2 it be conceived that, the obvious purpose of the de= 
of the Library of established under Sections 13 and 59 to be the enrichment 
proof material on terete such enrichment is to be effected by placing page 
that all that Pay 8 shelves? In this connection 4t should be borne in mind 
at the tine of a OE 12 requires iy that two copies of the best edition published 
that once a depoes ng the deposit meet the requirements of the Act. This means 
ance with the 4: tof the material required by the Act has been made in accord= 
Raeittal ae ‘ eras of the Act no further deposit of subsequent editdons can be 
Rea saa he Gepositor. It follows that if pege proof material mects the 
or MG $ of the Act when the book iteel! is printed and published, copies of 
e completed work cannot be demanded, and consequently cannot be obtained for 
the purposes set out in Sections 12 and 59, But it is obvious that the deposit 
of page proof with the Librery cannot meet those purposes. Is it to be thought 
chat it was the intention of Congress that page proof material should "be trans- 
serred to the permanent collections of the Library of Congresa”" or "placed in 
the reserve collections of the Library of Congrese for sale or exchange” or that 
either the Library of Congreas or other departmental libraries of the District 
of Columbia were intended by Section 59 to accept two copies of page proof "for 
use therein"? How would the occasion for the sale or exchange of guch page proof 
material by the Library of Congress arise? Who would want to buy the page proof 
of material which in the course of time has crystalised in the completed book 
available to the public on the market, For what, of value, could such page proof 
be exchanged? Why would the Library of Congress or eny other governmental library 
Gesire to have on its shelvea the page proof of material, the completed form of 
which was on the market? It is obvious that one of the purnoses of Section 59 - 
was to provide that the Library of Congress should be furnished with the completed 
book without cost to the Government. The very impermanence and defects of such 
material, considered from the utendpodnt of library collections, would obviously 
defeat the very purposes set out in Section 59 Lor which deposits are required. 
If the Act is susceptible of interpretation that such material is accepted in the 


form of deposits, it ia plain that the purposes of Section 59 must be definitely 
defeated. 










he Federal Courts pave already taken judiclul notice of the fact that 
pf these depouits\is the enrichment of the Library. In the case of 

no. V $1) ¢ A. (291 Fed, Reps ) the court had 
y Geposit of copyightable material 
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The analysis of Section 59 in its connection with the matter of the 
enrichment of the Library by neans of page proof has, of course, for its pur- 
pose demonstration of the fact that page proof is not acceptuble aa a deposit 
for the purposes of Section 12, and the purpose of the analysis of the clause 
in Section 12 dealing with deposits required in the case of contributions is 

to show that in making a deposit of page proof of material from type set for 
the purposes of producing the contribution to a periodical, 4t fails to meet 
the specific requirements of Jection 12 covering deposits of contributions to 
periodicals in that it is therein apecifically set out that the deposits in 
such case must consist of a copy of the periodical in which the contribution 
appears. Considering the contents of Sections 12, 13 and 59 together, the situe 
stion of the petitioner in connection with the present request for registration 
becomes clear--ay do the results which would follow 4f registration of this 
material were made in conformity with the application. 


In its application the petitioner requests that this material be 
registered as a book. He could not hope aucoessfully to apply for its regis~- 
tration as & contribution to a periodical because of the specific provision in 
Section 12 that such deposits must take the form of a copy of the periodical in 
which the contribution is published, and the muterial which he sencs in is 
werely page proof thereof, This section, by direct and necessary implication, 
provides that there will not be asceepted in the Copyright Office for the use of 
the Library page proof of contributions to periodicalu—a circumstance whch, 
standing alone, would instantly lead to the injuiry as to why, is the Act pro=- 
vides that deposits of the page proof of contributions to periodicals is not 
acceptable as a deposit, the page proof of books should be. But the petitioner 
demands taat this be registered a @ book, If it is foumi to be the cuty of 
the Register of Copyrights to register a book containing page proof, it neces- 
serily follows that there must be accepted for registration the page proof of 
what really are books——« result which, for the reasons set cut in the ciscussion 
of Section 59, would fail utterly to meet the purposes which deposits are, by 
the terms of that section, intended to verve, Consequently, the petitioner 
cannot through the deposit of this material expect registration thereof as a 
contribution to a periodical, becuuse the specific provisions of Section 12 pro= 
hibit thisg and he cannot expect registration therwot as a book because the 
contents of the material sent cousisty wholiy of page proof, And in this con 
nection 6 final reference aay be wade to the provision in Section 13 that upon 
the refusal, after rojuest duly made by the Register of Copyrights, of the 
copyright owner to send in two copies of the best edition, he shall pay to the 
Library of Congress "twice the amount of the reteil price of the best edition 
of the work," This provision emphasizes the fact that it is expected that two 
copies of the best edition will be placed at the dispopal of the Library of 
Congress without the expenditure of government money for that, purpose. Its in- 
tention is obviously to enable the Library to buy tio copies of the best edition 
because the copyright ower has refused to supply them, To conatrue the vorde 
"the best edition" here used ay meaning page proof would be sisply to ignore 
the natural and comionpluce meaning of the words. 


The Federal courts have already taken judicial notice of the fyct that 
the purpose of these depovits is the enrichment of the Library, In the cage of 
v Berlin @ (291 Fed. Rep. 714) the court, had 
before it the question as to whether or not the deposit of copyrightable ma al 
with the Copyright Office two weeks before publication would affect the copyright. 
The court held that it would mot, anc said inter alias , 
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"The purpose of the ¢ 
beat edition! for the: 
the right to pr 


posit is to secure tro copies of 'the 


Library of Congress a nditi 
otect the copyright m9 FOE Ale mek 
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sie her sos Suggests that the register will be cumbered with 
slight 4 ons which may remain unpublished, ‘That must be a 

d anger, for a man will seldom deposit copies which he 
es not publish, But even so, the library is enriched thereby 
Snd there need be no confusion, because the register does not 
issue his certificate till he learne the date of publication." 


‘ The above considerations make it clear to the Register's mind that he 
r) without authority to accept for reyiutrution material which constitutes page 
proof of & contemplated publication. But there are other considerations which, 


if further justification for this interpretation were considered necessary, may 
be advanced, 


(4) As already observed, the material which is the subject matter of this 
cuse constitutes page proof of a contribution to a periodical. Contributions to 
periodicals are given specific treatment in Section 12 of the Copyright Act in 
connection with the matter of deposit. It is there provided that "if such work 
be a contribution to a periodical for which contribution special registration is 
requested, one copy of the issue or issues containing such contribution" shall 

be deposited in the Copyright Office. Aus before pointed out, the saterial in- 
volved in this case is struck off from type set for a contribution to a periodical 
ad proof sheets of this contribution have been assembled under a separate title 
and bound in paper covers. The contention is that this is nov the book, the idea 
apparently being that the classification of the material as a contribution to a 
periodical vanishes by virtue of the manner in which the page proof has been 
collated and arranged. There is, of course, no contention that this material is 
not to constitute a contribution te some newspaper. Of course, the view is not 
taken by the Copyright 9ffice that material originally typed and printed to cone 
stitute a book as opposed to an article for # periodical may not later be retyped 
s0 a6 to meet the newspaper fore and ectually be republished as a contribution to 
& periodical. But that is not the case here. Hor is the view taken thut material 
which ig intended to be republished as a periodical contribution may be published 
first in the form of a book und consequently constitute upon publication a book 
irrespective of plans for its republication ina newapaper. The point is that 
this material on its face shows it ia not printed in the form in which books ure 
published but in the form in which contributions to periodicals are published, 

If the nature of a book when first published is not changed by virtue of the fact 
that it is intenmied at the time of first publication to use it later as a contri- 
bution to periodicals, it would seem to follow that material printed for 4 
pericdical and in the form of newspaper contributions cannot lose its identity 

as 4 contribution, by binding the loose page proof sheets together and calling 
them a book. How Section 12 specifically states what is required in the nature 
of a deposit when the material is, in fact, a contribution to a perdodical, It 





oays that the deposit in such case must consist of a copy of the printed peri- 
odical containing the article when the former is published. The petitioner will 
undoubtedly take the ground that a contribution to a periodical dves not become 
guch contribution until it is published in the periodical. But the difficulty 
Ides in the fact that what has been submitted here is material already printed 
in the form of proof sheets of the type from which the contribution 13 to be 
printed. The arrangement appears to be no more than & device ta avoic the ree 
quirements of Section 12 with respect to the type of deposit to be made in the 
case of literary articles of this kin. for this reason alone the Register 
feels that registration should be refused in this case, but this consideration 
sinks into insignificance as compared with the outetanding fact that regisatra- 
tion is sought, having for ito basis the deposit of page proof material which, 
for the reasons assigned above, it is folt do not otherwise meet the requirements 
of Section 12 read in the light of Sections 13 und 59. 





The petitioner will probably raise the point that once the material in 
question has been published with adequate copyright notice, the Register has no 
discretion with respect to the satter of registrations Heference has been made 
at a previous page to the obligation imposed upon the Register of Copyrights 
under Sections 10 and 54 to register and issue certificates of registration only 
where the provisions of the Act have been complied with by the applicant for 
registration, As already indicated, the petitioner claims that all the proe 
visions of the Act have been complied with, and the answer of the Register of 
Copyrights is thet one of the fundamental conditions of registration has not been 
met in that the material submitted for registration does not constitute the type 
of deposit required by the Copyright Act. 


The question of the Registers obligation to accept page proof as a 
deposit is not a new ons, On Hovenber 3, 1906, the Acting Attorney General 
addressed @ letter to the President in which he stated that "two copies of very 
indifferent proof sheets stitched together with 4 cover title, but no reguler 
title page" did not constitute the "copies of such copyright book" as under the 
preceding Copyright Act had to be placed on file with the Copyright Office in 
order to secure copyright. Under Gection 4956 of the Revised Statutes, the lav 
then in force, the requirements wore, ay stated by the Attorney General, that 
"two copies of such copyright book" vere to be deposited to have the effect set 
out above, It will be noted that under the previous law there wag no qualificae 
tion specified in the law, as there is in the jr sent Act, that the books should 
be “copies of the best editions" Yet in consvruing the prior lew which did not 
voice this qualification, the Attorney General was of the opinion that the 
Register of Copyrights was not authorized to register such proof aheets. One 
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ein ha ey Nene Was, 63 is apparont, that the discretion to refuse to 
a eter ret Hl lay with the Register of Copyrights. It may be added 
10 er the law in question there was no provision corresponding to Section 
of the present Act, the effect of which was to prohibit regiotration by the 

Register in case.the provisions of the Act were not complied withe 

In an opinion rendered with respect to the present Act by the Aasistant 
Attoragy General (Official Opinions of the Attorney General vf the United States, 
Vol, 28, pps 557=561) the question of the meaning of the torm "a work of art” 
was one of the issues of the case. He oaid, inter alias 

"Yurthermore, the meaning of this expression, and its applica- 
tion to a perticular work, does not present a question of law 
but one of fact, ani is not, therefore, one for decision by mé. 
The phrase appears to be a new one in the copyright statutes, 
and experts would doubtless often differ aa t its application; 
and the register of copyrights must, therefore, then application 
for registration is sade, determine for himself the question 
whether the work presented is one of art, but in so doing he 
can not, of course, act arbitrarily and without good reason. 


®] therefore answer both queations propounded in the affirmative, 
ded the painting with reference to which the application 

ie made is 'a work of art's but whether or not 4t is euch a 

work ig @ question for the register of copyrights." 


It vould seem to follow from the above that it ia the view of the 
Attorney General, 46 expressed in these cases, that whether registration shall 
or phall not be made both under the old law end ander the present Act, depends 
upon the discretion of the Register—in the one case as to whether or not proof 
sheets of a book constitute the copy af the book required for registration unter 
the old lav, and whether or not an alleged "work of art" is material which can 
be registered under the prezent Act. ‘his, of course, provided that there is 
& real exercise of discretion and a complete absence of arbitrary action. 


If such discretion is vested in the Regieter under the present Act, it 
would seem necessarily to follow that the discretion as to whether or not regis- 
tration should be granted does not lic with the courts. For the above reasons, 
4t 4s not clear to me that an action for mandamus in the present case would 


succeed. 

However, 4£ I am wrong in my opinion, it would be well that a mandamus 
suit be brought, because as the result the duty of the Register dn the premises 
would be at least preliminarily dofined. 


——~ OLb:0C 
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In support of the contention that the Register has discretion to pass 
upon the question as to what shall constitute, for the purposes of the Act, 
complete copies of the best edition of a work, Section 10 is mainly relied 
upone 


I requote the Section here as followss 


"That such person may obtain registration of his clain to 
copyright by complying with the provisions of this Act, ine 
cluding the deposit of copies, and upon such compliance the 
register of copyrights shall issue to him the certificate 
provided for in section fifty-five of this Act." 


It would seem necessarily to result from the fact that from tho words "upon 
guch compliance the register of copyrights shall issue...the certificate," 
until such compliance he shall not issue it. In this connection it may be 
observed that an interpretation to this effect is to be found in the Report 
of the Committee on Patents, submitted to accompany H.R. 28192, dealing with 
the present Act. It is stated in this Report: 


"Section 10 explains the method of obtaining registration of 
the claim to copyright and what must be done before the 
Register of Copyrights can issue to the cleimant a certifi- 
cate of registration," 


The matter of the duty of the Register to issue a certificate of 
registration involves necessarily the question of a duty to register--a process 
which in the nature of things must be regarded'as a step which precedes regis- 
tration. In other words, while Section 10 does not state in so many words 
that the Register of Copyrights shall register a claim of copyright upon com= 
pliance by the applicant with the provisions of the Act, there was no neces~ 
sity in Section 10 for such specific provision because of the provision in 
that section that such applicant may obtain registration of his claim to copy= 
right by complying with the provisions of this Act. 


This idea is repeated in Section 54 which reads as follows: 


"That the register of copyrights shall provide and keep such 

record books in the copyright office as are required to carry 
out the provisions of this Act, and whenever deposit has been 
made in the copyright office of a copy of any work under the 

provisions of this Act he shall make entry thereof.” 


Specific emphasis is laid in thie Section upon the necessity of the making 
of a deposit "under the provisions of this Act” a condition precedent to entry 
thereof by the Register. This undoubtedly means entry of the claim of copy= 
right in the record books of the office, which entry of claim will, of course, 
set out the name of the copy of the work, claim of copyright to which has been 
made. 
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Sections 10 and 54 contain the same idea, Section 10 speaking from the 
standpoint of the right of the applicant to obtain registration, and Sec- 


tion 54 of the duty of the Register to enter the claim which is made con~ 
ditional upon the deposit of copies. 


In connection with this question of the discretion of the Register to 
determine the question as to whether a deposit accompanying an application 
is a deposit which calls for registration within the meaning of the Act, 
reference has already been made to the opinion of the Attorney General, 
volume 28, pages 557-561, As already pointed out in a previous memorandum y 
the Attorney General spoke with peculier reference to the registration of 
works of art. He stated that the term "a work of art" appeared to be a aid 
one in the copyright statutes and was one with respect to which experts Wo 
doubtless often differ as.to its application, He said, further, that whether 
a particular item was a work of art "does not present a question of law but 
one of fact, and is not therefore one for decision by me"; and followed this 
statement up by the assertion that when application for registration of such 
material is made, the register must determine for himself the question as to 
whether the work presented is one of art. In view of vhe fact which appears 
both from the wording of Sections 10 and 54 read together and the interpre— 
tation placed on Section 10 by the Committee in its Report, already referred 
to, that registration an certification can only be made upon compliance by 
the applicant with the provisions of the Acts; and in view of the fact that 
one of the conditions of obteining such registration and certification is the 
deposit in the Copyright Office of "two complete copies of the best edition" 
of a book, and the deposit in the case of a contribution to a newspaper of 
the newspaper in which the contribution is published, it would seem necessarily 
to follow that whether the deposit in the case of a book constitutes two 
complete copies of the best edition, or the deposit accompanying an applica= 
tion for registration of claim of copyright in the case of a contribution to 
a newspaper is a newspaper or periodical, are questions of fact which the 
Register must determine for himself. Taking as an example "two complete copies 
of the best edition,” and substituting this material in the place of the work 
of art discussed by the Attorney General, his finding would in his om 
language, beering such substitution, read as follows : 


"and the Register of Copyrights must, therefore, when application 

for registration is made, determine for himself the question 

whet! + the dspusits preseated are two complete copies of the best 
edition, but in so doing, he cannot, of course, act arbitrarily and 
without good reason, I therefore answer both questions propoumled 
in the affirmative, provided the deposits which accompany the appli~ 
cation are two complete copies of the best edition; but whether they 

are or not is a question for the Register of Copyrights." 


And the matter may go even farther than this. In determining what the 
material is which constitutes the physical manifestation of the writing, appli-~ 
cation for claim of copyright to which is made, it would seem that the 
Register would have to answer that question for himself in all cases where the 
law does not answer it for him, 


\ 
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ch it classifies 
Section 5 of the Act differentiates between books, whi 

under subparagraph (a), and "periodicals, including newspapers," which it 
classifies under subparagraph (b). 


While in the parlance and practice of copyright law an pieces 
appears in a periodical is in a general sense a book, this di ae Lpclerti 
in Section 5 shows that there is a distinction in the eye of the a ae 
made in the proper case between a book as such and a newspaper as Rec 
distinction is carried out in Section 12 in connection with bo ae oo bb dus 
deposits, which provides that in the case of books the ses caro . heady es 
complete copies of the best edition, and in the case of con pe 
periodicals, the deposit. shall constitute the periodical itself, 


The Register must be the one to determine, in considering ipeg bere 
of the deposit from the standpoint of Section 12, whether it is 4 ae ae 
whether it is a periodical; but since Section 12 requires thet a Pris Wy vagio 
periodical shall constitute the appropriate deposit where the cl : ace 
tration of copyright is sought to cover a contribution to a poke a beer 
Register must also determine whether the purpose to be served by by ee Seat 
is intended to take the form of a contribution to a newspaper. This bec 
of great importance in connection with the matter of fees. 


-00 is required for a contribution to a periodical. Let us say 
that re coenths Repl sktisos are made for three separate contributions 
to a newspaper accompanied by three separate copies of the newspaper in which 
these contributions appeared; the sum of $6,00 is sent in by way of fees re= 
quired by the Act, and registration is promptly made, But let us say that these 
three copies of the three newspapers are. stapled together and put between paper 
covers ami application for registration is made of this material as a book 
accompanied by two bound copies and a single application for it as a book and 
the fee of $2.00. It seems plain that the Register would not only have the 
discretion but the duty to decide that this was not a "book" as the term is used 
in the Actj for to accept this material as a book and require only a fee of 
$2.00 would be obviously to defeat the purpose of the Act in two ways: (1) 
with respect to the deposit required in the case of contributions to newspapers 
and (2) to defeat the purpose of the Act with respect to the requirement of 
the amount of fees in the case of each contributions for if he accepted the 
application he would be accepting $2,00 instead of $6.00 to which the Govern 
ment is entitled, 


A reference to the comments of the courts as to the interpretation of the 
Act by the Registe> will show that the court has regarded with perfect 
equanimity the expression of the views of the Register with respect to what 
shall constitute e book under the Act, 


If the above reasoning is correct and the Register is not under the obli- 
gation of regarding a compilation of three newspapers containing three sepa~ 
rate contributions thereto as a book rather than as being what they really are 
within the meaning of Section 12--seperate contributions, for each one of 
which a fee of $2.00 is required by the Act--it would seem, to say the least, 
that his discretion in the matter of registration would extend to the case of 
the page proof of material obviously intended for publication in newspapers, 


akes 


For if the finished product in the form of three newspapers containing three 
_peparate contributions can be held by him not to constitute a book—not to 
change its nature from contributions to a book—it would seem necessarily to 
follow that this metamorphosis cannot be effected where the material takes 
the form of page proof, 


” 
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A court of equity has power under certain circumstances to 
restrain a public officer or official agency from the commission of 
a contemplated illegal act. The question is whether the circumstances 
of the present case bring it within the rule stated in the cases cited. 

The general rule is that the judicial power will not be inter- 
posed, either by mandamus or injunction, to limit or direct the action 
of public executive officers in respect to pending matters within 
their jurisdiction and control. "Interference in such a case would 
be to interfere with the ordinary functions of government." Louisiana 
Ve McAdoo, 234 U. S. 627, 633; and see National Life Ins. Co. v. 
National Life Ins. Co., 209 U. S. 317, 325. Such interference by the 
courts "with the performance of the ordinary duties of the executive 
departments of the government, would be productive of nothing but 
mischief; and we are quite satisfied that such a power was never in- 


tended to be given to them." U.S. ex rel. Ness v. Fisher, 223 U.S. 


633, 693. It was never intended that the courts should displace the 


judgments of administrative officers or bodies in matters properly 
within their jurisdiction. Waite v. Macy, 246 U.S. 606, 608; Plested 
v. Abbey, 228 U.S. 42; U.S. ex rel. Riverside Oil Co. v. Hitchcock, 
190 U.S. 316, 324-25. 

It is only in clear cases of illegality of action, therefore, 
that the courts will intervene (Bates & Guild Co. v. Payne, 19% U.S. 
106, 108-09; National Life Ins. Co. v. National Life Ins. Co., supra; 


Masses Pub. Co. v. Patten, 2 Cir., 245 F. 102, 106) to displace the 


judgments of administrative officers or bodies, Waite v. Macy, supra. 


"The presumption of regularity supports the official acts of public 
officers and, in the absence of clear evidence to the contrary, courts 
presume that they have properly discharged their official duties." United 
States v. Chemical Foundation, 272 U. S. 1, 14-15. The presumption to 
validity attends legislative ans other official action, and the burden 

of proof to the contrary is upon one who challenges the action. 
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Dear Sirs: 


The Copyright Office has received from you 81 plicetions on 
behalf of the King Features Gyndicrte for three considerable collections 
of material,- "King Features Weekly" with twenty-eight contributions 
by different euthors, "King Feeturdas Illustrated Weekly" with twenty-five 
different articles, and "King Features Comic Weekly" with fifty erticles- 


“Mhese ere for various release dates from Mey 6 to Mey 28, Apparently, 
lieneous material is 


the intention in depositing these groups of misce 
to secure a single registration at one fee for eoch general groupe 


Te Office ts serfously in doubt, however, of its suthority to make 
for which 


these registrations, both because of the question of fees, 
the Register of Copyrights is responsible under his bond, and because 
of the aifficulty of satisfactorily identifying the material under the 


mere general titles adopted. 


Tf you wish to submit e statemeht to indicate the provisions of 


the copyright law under which you believe authority may be found for 
recistering in the manner requested, it will of course receive due con- 
sideration; but obviously there mist be some limit to the quantity of 
meteriol which the Office can accept between covers as a single book. 


It may further be suggested that the whole procedure of registering 
syndicete matter in advence of its appearance in newspapers is of doubt- 
ful suthority. Although acquiesced in by the Office upon the insistence 
of the publishers of such materiel for some time past, it is hardly 
consistent with the express provisions of the law for the registration 


of contributions to periodicels. 
Respectfully, — 





Acting Register of Copyrights. 


Messrs. Mock & Blum, 
10 Bast 40th Strect, 
New York, N. Y. 
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Gentlemen: . Ae | 

; The Copyright Office received some time ago your letter of May 12, 
citing authorities in support of the applications filed by you on be- 
balf of King Features Syndicate for registrations of collections of m= 
terials prepared by them for publication in newspapers. Since that tine 
your representative, Mr. Bond, has called personally and conferred upon 
the matter with the Register of Copyrights. As a result of that confer= 
ence, it was agreed that the present registrations might be made, but 

not as a precedent for future registrations covering like quantities of 
material on a single application. ds to your citations of authorities, 
with which the Office is familiar, it may be sufficient to say that it 

is not believed that any of them would justify the registration on one 6p 
plication end fee of en indefinite amount of ae ay put together 
bs) of securing such régistration. Obvious: e must be. 
Sale Aisitan to what eats ‘done ie this way; otherwise, a publisher of 
beoks might include his entire output for e year on one application, or 
the publisher of pictorie] material might do likewise. The copyright 
statute is to be read with a,reasdable regard to the interpretation of 
‘its terms, and the word book must, be taken,as & rule, in its normal meaning. 
There is at the present time @ mabked tendency on the pert of applicants 
to strain the provisions of the Gbpyright Act to an extreme limit in the 
endeavor to seve fees. The Offide feels obliged to withstand such endea- 
vors where they eppear to go beyond what the law reasonably permits. You 
will realise,we are sure,that this is done in the execution of what we be- 
lieve to be a plain official duty. 


Respectfully, 


WAY” . Yon 
Messrs. Mock & Blus Acting Register of Copyrights 
10 East 40th Street | > | 
New York City 


na ROAIITER Sr coPvRinitts a. a "ss | Auge ye oH ty 
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- Gentlemen: a: | 
“Referring again to the subject of our recent correspondence, 
| Wr,Bond hes conveyed to me by tel ephone your request that I tell 
you how many daily features you may properly combine in ope copy 
right entry. But thie I cannot properly és for two reagons,firet, 
because you would then be warranted tn assuming thet cuch entries 
secured adequate copyright protection for these features, and thst 
acsurence I cannot give; secondly, becauce I am not sufficiently 
familiar with the number snd variety of your releases. 
. I can only repeat what I have said before, that if you choose 
to make application for a nusiber of releases, as you have been doing, 
we wil] make the entries provided there is. not 1 ee large 
number of separate items included in-one epplication. For example, 
we received from you some weeks ago a volume (an inch or more in thick- 
nese) nhs up of fifty or more Seeueee if you hed eub-divided these 
inte four or five parts, the Office would probably have accepted one 
application for each such part, without question. Or again you have 
asked if weekly registrations wil) be saticfactory? In thie connection 
we would ebserve thet many publishers combine the daily issues of a | 


for one week 
given title in one application and the entries are readily made. If, 





however, they were to put together the deily numbers of one title for 
three months, the Office would feel obliged to protest that this is 
going too Parjbecause the Office is responsible to the United States 


Treasury for copyright fees. 





Messre.Mook & Blume2, 
dune 7, 1933. 


ae 


And 89 you see that with the best sill in the world we cannot 
| arbitrarily dictate your action in this matter, Tt’ must needs be 
your problem and this ofttee will give fetr conekderation to your 


svrldeation, : 
Respectfully yours, : A i ad 
7% Acting Regieter of Copyrights. 
oe & Blue 
10 Bast 40th Street, 
£7th Pleor, 


New ar uA. 
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February 26, 1938. .'' Ww 


Attention: Alfred H. ladsersirca, Fsq. 
SLBK 34 P 263 


| Dear Mir. Wasserstrom: 


Receipt is acknowledged of your letter of February 23, 19362 re— a 4 
your application for registration of material contained in the follo nn Tn 
volumes? 41938 Ai) 


King Features Illustrated iieekly Volume I 
King Features Illustrated Weekly Volume II 
King Features Lllustrated Weekly Volume IJ 
King Features Illustrated Weekly Volume IV 
King Features Illustrated Weekly Volume Vv 


This material seems to be identical in nature with the material 
entitled "King Features Illustrated Weekly Volume I," application for regis— 
tration of which was made last year and refused by this office. 


Your letter seems to be devoted exclusively to pointing out the 
fact that publication of this material in the form in which it is deposited 
in this office has taken place. This point was also urged with respect to 
the material identical in nature for which registration was refused last 
year. In this connection, permit me to quote from my letter to you of Jami 


ary 22, 1937.” 


®It is not perceived how the conditions under. which King 
Features sold these proofs, or Mr. Kletter bought or sold 
them, are relevant to the question of their registration. 


"The material which you submit for registration appears to 
be a bound collection of a large number of proofs of car- 
toons commonly known as newspaper comic strips, suchas . 
appear in the daily press and which, in their essence, con- 
stitute now, and have for years past been regarded as con- 
stituting, contributions to such newspapers. The deposit 
required by the Copyright Act in the case of material of 
this kind is ‘one copy of the issue or issues containing 
such contribution’ (Section 12)."_ 


I also quote from my letter of February 4, 1937) with which you are 
doubtless familiar, addressed to your representatives in Washington, Messrs. 


’ Mawhinney & Mawhinney: 
"(1) Can material created for one purpose only, uaa in ‘the. 


past for that purpose and to be used in the future for that 
purpose, to wit, sale ami disteibusies 2 Oe A 












“Qe 


form of contributions to newspapers, change its nature as 
such material as the outcome of the process of causing sepa~ 
rate proofs thereof to be assembled, bound between covers, 
and the result labeled a "book'? 


"(2) Can the requirement of Section 12 of the Copyright Act 
that in the case of contributions to periodicals there shall 
be deposited with the Copyright Office ‘one copy of the issue 
or issues containing such contributions’ be avoided by collect- 
ing 135 proofs of such contemplated contributions, binding 
them together, and offering the result to the Copyright Office 
as a substitute for the type of deposit specifically described 
as essential in the Section in question? — 


"(3) Can the requirement of Section 61 of the Copyright Act 
that a fee of $2.00 is payable for the registration of ‘any 
work subject to copyright’ except certain material which does 
not include contributions to periodicals, be avoided by 
assembling the proofs of 135 'works subject to copyright,’ 

each one of which bears a copyright notice, and submitting |. 
them to this Office for registration with a check of $2.00 in- 
stead of $270.007" oF 





Aside from the assertions contained in your letter of the 23rd - 
with respect to the publication of the material involved, you state inter 
alia: "We submit the Register is without authority to pass upon the . 
question of whether copyright has been secured in and to a work." 


The Register does not purport to exercise any such power in connec— 
tion with action taken upon the registration of this material. You further 
states: "The Register has neither the power nor the machinery for the 
investigation of the validity of claims to copyright." 


The validity of the claim of copyright to the material sub- 
mitted for registration has not been and is not raised by the Register in 
connection with this application for registration. 


——_ I have no hesitation in asserting, however, that it is not 
only the power but the duty of the Register to make registration umer the 
conditions, and under such conditions only, prescribed by the statute. 
Those comitions are set out in Sections 10 and 54 of the Copyright Act 
which I quote as follows: 


"Sec. 10, That such person may obtain registration of his 
claim to copyright by complying with the provisions of this 
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Mir, Wasserstrom informed me on the occasion of our last con- 
uce in this office, that the publication of this material in the news- 
pers took place within a week following the so-called publication there- 
of in the form in which it is deposited here on these applications for 
Tegistration, This fact is established by the contents of this material, . 
by the item entitled "tis Day in History" which covers separate events 
occurring on separate dates Tunning May 9, 10, 11, 12, 13 and li; as well 
as in the articles by Clark Kinnaird covering, in like manner, the dates 
May 10 to 15, inclusive, . 


To judge from its appearance, 


this material is simply preliminary 
h is sent by the King Features Syndicate to their various news- 
mnections for publication in the press. It may be this act which 
Was described as publication in the application for registration. If this 
is the case, I would entertain grave doubts as to such act constituting the 
publication expressed by the statute. But admitting arguendo that such an - 
act did ‘constitute publication, I must again emphasize the fact that the 
Securing of copyright by publication, or the failure thus to secure it, is 
& question entirely apart and distinct from the duties of the Register with 
respect to the acceptance 


of material deposited in connection with the 
registration of claim of copyright. se 


paper co 


Undoubtedly many of these. articles have already appeared inthe 
press. Doubtless the rest of this collection of 116 articles will . 
hai appeared in the press within a few. days. ce 


If your client will file with the Copyright Office 
issue or issues of the newspapers in which these contributio 
lished, appear, registration will be promptly made. 
tration must be, and is, denied because of the 
Syndicate to meet those conditio 
is essential to the performance 


duties seem clearly set out: to 


one. copy of the 
ts, when pub- 
Until such time, regis- 
failure of the King Features 
ns of registration the existence of which - 


of my duties regarding registration as those 
me in the terms of the statute. Be. 






Sincerely yours, fe 
~~ D0 fe a, 





ister of Copyrights 


Manheim Rosenzweig, isq., 
959 Eighth aveme, 
New York, New York. 
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Receipt is acknowledged of your letters of May 2 and 7, 1938, | 


attention: Alfred H, Wasserstrom, Esq. 


Dear Sir: 


enclosing applications for the registration of five volumes of "King 


Se as Tllustrated Weekly" for April and five volumés of the same title 


_ dhis material corresponds in all respects to the five volumes of | 
the "King Features Illustrated Weekly," registration for which was requested 
in your letter to this office of february 23 » 1938. In my letter of Febru- 
ary 26, 1938, sent. in reply to yours of February 23, 1938, you were in- 
formed that registration thereof could not, in the opinion of the office, 
be made, and the reasons setting out the grounds of this action were dis= 
cussed in great detail in that letter. As pointed out in that communication, 
the action then taken was confirmatory of and consistent with the action 
taken by this office in 1937 in connection with your application for the 


Sp of material entitled "King reatures illustrated Weekly, Volume | 
" 


For the reasons brought to your attention by this office, both in 
the course of corresponience and of conferences held in this office in 
1937, and in my letter to you of February 26, and with which, consequently, 
you are fully familiar, registration of this material must again be denied. 
However, I find enclosed with your letter of May 7 not only five applications 
for material of the type above described, but an application form A-7 re- 
questing the registration of what you designate as a book ami entitle "King 
Features Weekly," and further describe in the application as a "composite 
work." Iwo copies of this material are enclosed as deposits to support this 
A-7 application. This compilation of material has been carefully examined 
and found to contain the following writings by well-knowm newspaper columnists: 


Author No. of Articles peat: 
Arthur "Bugs" Baer "Biographies of a Bug" 
" " r) "One Word Led to Another® 


1 
6 
Jo Paquin ie "What's the Answer?" — 
Helen Rowland 2 "The Marry-go-round" 
Axel Storm 1 “Broadway Nights® 
’ Bdwin C, Hill i) - “The Human Side of the News" 
Mrs. Cornelius Beeckman 7 "Good Manners" 
Helen Jameson Y | "Beauty" 
Alice Alden 3 "Fashion Flashes" . 
No author 1 "This Day in History" 
4 


Beatrice Fairfax - "Advice to the Lovelorn® 


=06 






Author of Arti Title 
sie Robinson "Listen, World” 
7 W (title and lst page missing) 


Sabina Connelly "What Do you Know?" 


"Don't be Too Sure” 


5 
1 
) 
ss it Vig ®\ Woman's New York" 
ean sain ) "Your Figure, Madame" 
Dan Parker 3 "i'm Telling You" 
Not given 6 "Clem McCarthy at the Races" 
Erskine Johnson 7 "Behind the Make-up" 
frances Drake 7 "Your Iniividual Horoscope" 
Dr. Herman N. Bundesen ) "Dr. Bundesen's Daily Health 
Colum" 
Alma Archer 1 "New-Fangled Marriage" 
ae 1 "a One-Way Ticket to a Wheel Chair" 
1 "Sex Appeal on the Payroll" 
bd Md a | “How to be a Bride” 
> - 1 "Bathtubs for Job Hunts" 
-_— 1, "4 Lot of Horse" 
ins . . : "Sun Spots for Summer 
Kinnaird “TT is the " 
Jack Cluett ay nd aa 
116 


in this entire collection as they are bound together there are 
116 different articles, each one obviously intended to serve its true func- 
tion as a contribution to a newspaper. In the articles entitled "Dr. 
Bundesen's Daily Health Column" there are to be found instructions as to the 
type to be used at certain points when the article is made available to the 
public in the newspaper in which it is to appear or has already appeared. 
This is repeated in the articles by Ida Jean Kein; as examples, "Black Face"; 
"End Black Face"; "(1 col. caption).” Also in “Listen, World" by Elsie 
Robinsons "(Begin Italics)"; "(End Italics)"; "(Pick up or reset the follow 
ing standing box)"; "(No Space)". | 


The form in which this collection appears is not page proof, as is | 
the case with the other "King Features Lilustrated Weekly" collections 
characterized by a volume mumber; for the material in question appears to | 
mimeographed or other similar process. | 








As has so many times been brought to your attention in the course 
of conferences and communications on this subject, registration cannot be 
effected by the Register of Copyrights unless the applicant fer registration 
has complied with the provisions of the Act. As stated in the Report to 
accompany H.R, 28192, . 


"Section 10 explains the method of obtaining registration of 
the claim to copyright ani what must be done before the 
register of copyrights can issue to the claimant a certifi- 

cate of registration." 











As I umierstani the situation, you are requesting we, as Register 
of Cogyrights, to register 116 different witings for $2.00 instead of re- 
quiring what the law certainly, it seems to we, inmperatively requires before 
registration, to eit, a fee of $2352. 

You ere requesting me to accept as a deposit in connection with 
the application for registration of copyright in this material, a deposit 
which I have m suthority to accept, as I read the lau. 


ale 






For purposes of classification under the Co | ntrd- 
} pyright. Act, a contri- 
bution to a nowapeper is regarded as a book and registration thereof calls 

for the payment of the sum of $2.00 by way of statutory fee. | 


The material for the registration of which you 4 | 
pply consists of 
Rage volumes each containing a certain number of cartoons or comic 
<4 = n page proof, Many of these comic strips are well known to the pub- 
¢ of the United States, as well as to the public beyond its borders, by 
virtue of their constant appearance in the public press. Were the normal — 
course of registration—that course specifically laid down in Section 12— 
to be followed, an application for registration of one or more of these con- 
tributions would be accompanied by the deposit of the issue or issues of 
the newspaper in which it appeared, accompanied by the fee of $2.00 for each 
registration. But that is not the course which is followed here. Your ~ 
client seeks what, in my opinion, is a course not prescribed by the Act and 
-» Which runs directly counter to the provisions of Section 12, which I have 
Wy quoted. He causes between one hundred and two hundred page proof productions 
*./ of separate contributions to be assembled in one volume, sends them thus — 
: \ assembled to the Copyright Office and requests that they be registered for the 
| a» \ Sum of $2.00. In a word, I am requested to register for $2.00 material for 
S which, by a specific provision of the Act, I am directed to accept as many 
times $2.00 as there are separate newspaper contributions in the particular 
volume. I feel that I cannot do that without ignoring the instructions of 
Congress as revealed in the Act. 


a 


en 
Se, 


But your client contends that this material assembled together and 
bound in paper covers constitutes a book--a single publication. He points 
out that the book thus constructed has been placed on sale and sold to the 
public; that to that volume is attached the adequate copyright notice, and 
that the deposit of two copies of this volume, together with an application 
for its registration as a book correctly filled out as to books and accom. 
panied by a fee of $2.00, makes it obligatory upon the Register to register 
the same. In other words, he seeks to avoid the requirements of Section 12- 
and Section 51 by a process which to my mind the statute does not mean shall 
be employed and with results which, if registration were made, the framers 
of the Act certainly did not have in mind. For I cannot believe that Congress, 
in providing that there should be paid into the Copyright Office a fee of | 
$2.00 for the registration of, and issuance of certificate of registration 
in connection with, a contribution to a newspaper, meant that the payment of 
such fees could be avoided by the employment of a ‘cwious expedient: no 
matter how acceptable from the standpoint of the applicant. it follows that | 
I do not feel myself in a position to make such registration, application for 
which is accompanied by a fee of $2.00 onlys for in my opinion, the law re- 
quires that the Government of the United States, through the Copyright Office, 
shall receive a far greater amount. 


I understood from you this morning in conversation that the con- 
tents of this material appear in the newspapers for publication for which 
they are prepared within a week of the date on which such material is sold 
to the public in the form of collections of page proof bound in a separate 
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volumes Such publication constitutes a deily manifestation to the public 
of the United States of the fulfillment of the true function of this page 
proof Sr the and its prompt appearance in the newspapers is the best 
evidence of the basic purpose it is to serve. I have no doubt. that you 
will agree with me that the production of this material in this form is 
accomplished for the sole purpose of facilitating its reproduction in the © 
“newspapers in which these comic strips appear; in other words, that this 
‘ay eka material constitutes in this case, 4s does any other page proof, 
aot termediate step in the production of newspaper-making or bookmaking. 
maven 12, by necessary implication as well as by direct terms, re- 
_ flects the intention of Congress that the form in which deposits of ma~ 
terial such as this is to be accepted by the Copyright Office, is a form 
‘Which, taking into consideration the method of publication, shall be com 
plete, that is, shall be in the form of the actual newspaper itself when 
made available to the public. ‘o collect these page proofs ani bind them 
in @ paper cover cannot, in my opinion, change their inherent nature—stop 
them from being what they are ani - what they are intended to be, to wit, 
contributions to periodicals.. in my opinion, I cannot accept them as de- 
posits for registration for the simple reason that in Section 12 Congress 
specifically provides that such deposits shall take a different form. 


But let me accept, for the sake of argument, your contention that 
they constitute books and are not really contributions to periodicals be- 
cause at the time you sent this material én the newspapers in which they 
|. appear have not been published. You state that they are acceptable as de- 
posits as books because, you say, they are two complete copies of the best 
edition of the material contained therein; and the basis for contending that 
they are the best edition is predicated on the proposition that, being the 
only matter published, they must constitute the best edition of such matter 
published at the time of making application. The contention amounts to . 
this: That when Congress provided in Section 12 of the Copyright Act that. 
the deposits should consist of two complete copies of the best edition, 
this statement meant, in effect, that there should be acceptable as deposits 
two complete copies of page proof. It seems to me that this contention is . 
untenable even were I to depend for my conclusion upon an interpretation of . 
the phrase "two complete copies of the best edition" alone. But it is my 
duty, as I see it, to take into consideration not only Section 12, but 
Section 12 read in the light of other applicable provisions of the Act. 


As you are well aware, the preceding Copyright Act required the 
deposit of two copies of the "copyright work" in order to enable the person 
seeking copyright to secure the copyright of a book, The present law has 
no such provision. Copyright is secured by the simple act of publication 
with the notice. Under the present Act the securing of copyright is one 
thing, registration of the claim of copyright another, and the performance 
of conditions precedent to registration is, once again, a thing separate 
and apart from each of the other two. In other words, there must be some 
reason for the insistence in the Act upon deposit in the form required by 
the Act umer Section 12. | “f aS, 
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Those reasons are to be found in that provision of Section 
eC SHATES that in the case of refusal on the part of a person ae 
nets 7) Oe i to make the deposit required by the Act after de- 
a fh baa him by the Register of Copyrights to do so, he shall 
pey 8 oe of $100, lose his copyright and pay to the Librarian of Con- 
ares SERS ae price of two copies of the best edition of the work; and 
culerly in Section 59 of the Act. That Section reads as follows: 


ti 
"That of the articles deposited in the copyright office 
under the provisions of the copyright laws of the United 
States or of this Act, the Librarian of Congress shall 
determine what books and other articles shall be trans-' 
ferred to the permanent collections of the Library of 
Congress, including the lew library, and what other books 
or articles shall be placed in the reserve collections 

of the Library of Congress for sale or exchange, or be 
transferred to other governmental libraries in the Dis- 
trict of Columbia for use therein." 


If deposits made in page proof of a book are to ‘be accepted by 
the Register of Copyrights by way of deposit, it is obvious that the function 
which those deposits are intended to fulfill as defined in Section 59 could 
not be exercised. Page proof, instead of complete copies of the best edi- 
tion of the works of authors, would take the place of those complete copies 
of the best edition which, by virtue of the Copyright Act, dey by day in 
crease the volume of literary works in the permanent collections of the 
Library of Congress; the Librarian would find himself balked in an effort 
to "sell or exchange" page proof cdpies of material which by the time such 
sale or exchange was attempted, had long since made its appearance in 
marketable editions available to the public; the Government of the United 
States would be forced to buy for the Library of Congress in.the public 
market such books as it was deemed necessary to acquire for the purpose of 


_ maintaining or adding to such permanent collections—-and this in the face 


of the provision of Section 13, to which I have alluded:above, the manifest 
purpose of which is to provide that the Library of Congress shall be en- 
Se a Oa best edition” without cost to the 
people of the United States. . 


For the reason that, as i see it, the acceptance of page proof 
material of books as deposits instead of books themselves would run counter 
to the very purposes for which such deposits are demanded on pain of great 
embarrassment, if not the actual loss of the copyright to the copyright 
omer, I feel it my duty to refuse to accept deposits in the form of page 


oof ° 
—— 





: Let me again emphasize that ny action in this case is taken with- 
out reference whatsoever to the question as to whether the material which 
you submit for registration has been published or whether you have secured 
a copyright therein. The sole questions involved in this case turn upon 
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my construction of what my powers and duties are in connection with the 
matter of registration of claims of Copyright. That I must judge for 
myself, No member of the public can act for me in this respect. 


As I interpret the Act and the facts surrounding this situation, 
the material, registration for which you request, constitutes in fact 
contributions to periodicals, and constitutes in fact and substance page 
proof of such contributions. If you see fit to file with the Copyright 
Office one copy of the issue or issues of the newspapers or periodicals 
in which these comic strips appear, accompanied by the fee specified by 
the Act, registration will be promptly made. I have written you in the 
above detail Wecause your letter of February 23 seems to indicate that , 
at the time it was written there was no mutual understanding between us 


as to the issues involved, 
Respectfully, 
oe A d) / 


Register of Copyrights 


Manhein Rosenzweig, Esq, 
Two Columbus Circle, 
New York, New York. 


a) 
P. S. On page 4 of this letter I have emphasized the fact that the con- 
tents of the volumes which you submit for registraticn contain proofs 
of comic strips. I do not mean to imply that that is ell these volumes 
contain, for they constitute also a very material part of proofs of 
featured newspaper articles of widely varied description. 


hices G RECEIVED 
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oe | 
(OFFICE OF THE ae b aner iy. / ) 
—MEGISTER OF COPYRIGHTS J FU7M ; cD, | J an is 
CLB:GC LIBRARY OF CONGRESS 4 j2 2%, 
ey y') COPYRIGHT OFFICE in , 
, WASHINGTON 2k 
’ i fay 
attention: Alfred H. Wasserstrom, aA 
cae Bye. V)} Z 
Dear Sire PAYS #939 PH 


neceipt is acknowledged of your letter of May 21 enclosing appli- 
cations for copyright registration of the volumes entitled "King features 
illustrated weekly," i, il, ili, iV and V, first published May 19, 1936, 
together with application for registration of "King Features weekly® | 
first published May 19, 1938. seceipt of the material is also acknowl- 


shese applications are rejected for the reasons set out in my letters | 
to you of Jamary 22, February 26, and May 12, 1938. 


4 cannot see the application of the statement on page three of your 
letters: "Your right to make rules and regulations with the approval of 
the Librarian "does not confer upon the negister any judicial functions.** 


There is no question involved in the issue between us as to the 
Tight of the negister to make rules and regulations. i am ecting in 
accordance nith gy interpretation of section 10 of the act which House of 
Representatives neport 2222 to accompany H.R. 28192, cited in your letter, 
interprets in the following language: 


"Section 10 explains the method of obtaining registration 
of a claim to copyright and what mist be done before the 
segister of Copyrights can issue two the claimant a cer— 

tificate of registration." (p. 10) 


iou state that you realize the issue obtaining between us. To my mind, 
that assue is clear cut and is expressed in the four following proposi- ! 
tions: - 


(1) 4 cannot accept page proof because, for the reasons set out in "3 
such detail to you in prior correspondence, page proof material ofa a 
writing does not constitute the best edition thereof. 


(2) I cannot register more than one claim to copyright for the fee = 

which the lew provides shall be paid for one such claim only. 
(3) I cannot accept by way of deposit and, consequently, cannot 

register material which constitutes contributions to periodicals except 

on the receipt of the deposit which section 12 provides shall be made 

when registration for such contributions is requested. | 
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(4) The mete assembling of page proof of contributions to news- 
papers, and applying for registration thereof as a book, cannot make 
such an accumlation of material a book for the purposes of the deposit 
required by section 12 of the act. 


_Af you will turn to pages 58 and 59 of 2% U. Ss, you will fin, i 
believe, more than ample authority to support the proposition in para- 


Sincerely yours, 


Ox btu 


Register of copyrights 


new York, New York. 


eke) 4 f ‘6 
wT LIBRARY OF CONGRESS ALU woul 


OOPYRIGHT OFFICE Cee 4e di 
| ASH 

wegen ae | SHINGTON February 4, 1937. U4“ 
SLBK 34, p. 198, 


ventlemen: 


| Receipt is acknowledged of your undated letter in re. 
application of "King Features Illustrated Weekly, Volume 1" dated 


January 12, 1937, which | 
of January 22, 1937. was written in reply to my letter to you 


eens ee issue involved in this case is not whether there 
pe e Copyright Act any provision which would require the 
a opyright of pictures, cartoons, etc., published in book 

0 ch might afterwards be used serially. It is the following 
questions which are fundamental here: 


(1) Can material created for one purpose only, used in the 

past for that purpose and to be used in the future for that purpose, — 
to rit, sale and distribution to the public in the form of contri- j 
butions to newspapers, change its nature as such material as the 
outcome of the process of causing separate proofs thereof to be 
assembled, bound between covers, and the result labeled a "book"? 


2) Gan the requirement of Section 12 of the Copyright Act 
that in the case of contributions to periodicals there shall be de—- 
posited with the Copyright Office “one copy of the issue or issues 
sontaining euch contributions” be avoided ty collecting 135 proofe /{ 
of such contemplated contributions, binding them together, and 
offering the result to the Copyright Office as a substitute for the 
type of deposit specifically described as essential In the Section 


in question? 


a 


(3) Gan the requirement of Section 61 of the Copyright act 
that a fee of $3.00 is payable for the registration of"any work 
subject to copyright" except certain material which does not include 
contributions to periodicals, be avoided by assembling the prgots 


of 135 “works subject.20 70 ight," each one of which bears @ Copy- 
right notice, and submitting them to this Office for registration 
with @ check of $@,00 instead of $370.00? 

You close your letter with the statement 


"Since the Copyright Office has agreed with the bona, 
fides of the publication of the book here offered °| 
for copyright, it would appear that there should be 
no valid objection to the issuance of a copyright 
certificate in this case." 














HY February 4, 1937. 





I cannot understand this statement, for m oe 

y letter of the 2end of 
January contains no comment with respect to the bona fides of any 
publication. 


You are doubtless familiar with the provisions of 
Section 10 of the Copyright Act which makes compliance with the provisions 
of the act, including the deposit of copies, a condition precedent to 
the registration of a claim of Copyright and the icsuance of the certifi- 
cate which you request. 


As I understand the facts and law in this case, 
I feel I have no power to take the action which you request; for my 
view is that to do so would be to run counter to specific provisions 
of the law and to the intention of Congress. 


I shall, however, be glad to be favored with 
your views, either in writing or in conference on the issues raised by 
the submission of this material for registration. Will you let me know 
your wishes in this respect at your early convenience? 


Respectfully, 
(Sgd) ¢C.L. Bouve 


C. L. Bouve 
Register of Copyrights 
Messrs. Mawhinney & Mawhinney, 
444 Munsey Building, 
Washington, D. C. 
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CC MR. DONALD 


May 21st, 1936 


Register of £ Conyriehte, 
Copyright Office, : 
brary Gngress 

Washington, De Ce 


BG) L 


Dear Sir:- 
We wish to acknowledge receipt of your 


“letter dated May 12th, 1938 and pertaining to deposits 
end applications for copyright renietret fons made on behalf 
of our client, King Features Syndicate, Ince, with respect to 
weekly volumes entitled "King Features Illustrated Weekly" 


and volume entitled "King Features \eekly". 

We have carefully noted the contents of 
your said letter. Unfortunately, we cannot accede to your 
position. It is our considered judament, and we have urged 
this point many times in the beast, both by means of letter 
and in conference, that in making the deposit referred to 
in your letter and in applying for copyright reaistretion® 
likewise referred to in your letter, we have complied with 
the statutory requirements and are, ‘therefore, entitled as a 
right to have our client's claims of copyright duly registered 
and certificates therefor duly issued. | 

Prior to the time of deposit ana application 


for registration the works involved were duly published with 











Register of Copyrights — ae | May 21st, 1936. 


copyright notice duly. affixed as required by Section 96 There- | 
) after “two complete copies of the best edition” of the work © 
A published" were deposited in the mails prorecly, addressed 
to your office, sald copies being accompanied "in each case. by 


a elain of copyright" in compliance with Section 12 of the statute. ee 


At the time of said deposit boils) copies OO... -*! 
. deposited were not only the best edition of the work but the cory. b 
edition cf the work then published. , . 

We submit, assuming that you are possessed . 
of a field of administrative. discretion in respect of the formulation 
of rules and reguletions in respect of registration, that, you Rave. 
gone beyond the embit of ‘such discretion in refusing to accent 
‘such deposits. : 


. Ve find nothing in the statute, and Faceh admin=. 
istrative discretion as may be vested in you would be limited by 
the statute, authorizing you to pass,upon the nature of deposits. by 
going behind the applicant’ 5 character! zat ions or by: applying the. | 
test of whether the material will at some future date be eain 2 
published (republished) in an edition different fran the one submitted 
and obtaining at the time of deposit. Beats refusal, ve submit» Braet 
"is based upon a ground which under the statute” you, as Regtater, 
"may not consider". (Small ve Moss, New York Court of. Appeals, i 
decided April 12th, 1938. Opinion appearing oe 99-113 i York Law 
Journal of May 16th, 1936) | * 

We submit further thet: for you to decide whether 
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Register of Copyrights <s May 21st, 1938 


or not the statute has been complied with in respect of submitted 
Geposits would be tantamount to the exercise of a judicial function. 
Your right to make rules and regulations with the approval of 
the Librarian “does not confer upon the Register any judicial 
functions". (House of Representatives report /2222, to accompany 
HeRe 26192, pege 20) 

We realize the issue obteining between use 
Despite thet, we consider it incumbent upon us in view of the 
recent decision of the Circuit Court of Appeals for the District 
of Columbia in the case of Pearsons Allen, et als, vs Vashington 
Pube Coe, Inc. to conginue to make deposits and apply for 
registration, promptly efter publication, as we have in the past 
donee 

We are, therefore, enclosing herewith applications 
for copyright registration of volumes entitled "King Features 
Illustrated Weekly" I, II, III, IV, V, first published May 19th, 
1938, together with application for registration of King Features 
Weekly, first published May 19th, 1928. 

| You are authorized to charge tie fees necessary 

to effect registration ,as provided in Section 61 of the statute » 
to the Trust Fund Account of King Yeatures Syndicate, Ince, the 
copuright claimant. 

We are this day depositing in the mails, under 


separate cover, addressed to your office, two complete copies of 


















’ Register of Copyrights o4— May 2lst, 1938 


- the best edition of the said works now published, pursuant to 
Section 12 of the Statute. | 
| 7 | Sincerely yours, 
MANHBIM ROSENZ PIG 
By | 
Alfred H. Wasserstrom 


AHW: MF 
Enclosure 
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Hon. Register of Oop rights | 
Library Of Congress, 
vashington, D.Sc, 


Dear Siry< 


Referring to Remittance No. Class A-120452+54, 


and in response to your letter of May ll, aoe we submit 
as follows;= “= 


The statute speoivically provides. for. copy- . 
riming a composite work and it aleo provides that a copy= ~ 
right shali proteot all the copyrightable Conyg ane eS of 3 
the work (U. S. Gode Title 17, Sec. 3) 


In the case of 


King Features Syndicate v. Fleischer, 
299 Fed. 533 (cd. G.A.- 34), 


the plaintiff had copyrighted certain cartoons ad it was: held 
that this conyright extended to the individual figures’ of the 


cartoons. The court specifically cited the statute and it aia 
cited the following casesi- 


Da Prato v. Giuliani G00, as = | 
189 Fed. 90 ; 


Mail & xpress Oo. v. Life Co., . 


In the "Da Prato" case, the plaintiff was a man- . 
ufacturer of religious statuary and it had copyrighted a oatal- | 
ogue which contained various pictures and outs of its articies 
of statuary. The court expressly held that this copyright in- 
Oluded each of the cuts or pictures in the catalogue (189 Fed. : 
on p, 93). It 46 therefore not necessary for a manufacturer — 
to individually copyright several hundred outs or pictures, 
because the manufacturer oan first publish said outs or pio- — 
tures in the form of a aingie catalogue and pay a single Oe 


AG 


In the cage of 
Mail & Express Co. v. Life Co., 
avove cited, Life Publishing Oo. had published a weekly 





, May 12th, 1933. 





age 
Fon. Register of Copyrights. 


Sardinal Silm Corp. v. Beok, 
848 Fed. 368; 


Stern v. Remick, ~ 
175 Fed. 283.) 


If an author writes short stories, he can 
Separately publish and copyright the same, or he can publish 
eny number of such short stories in a book, end secure & 
copyright by paying 2 single fee. 


It seems to us that the Bon. Register of Copy=- 
Tichts is not responsible under his bond, as long as he merely 
desues a cingle certificate for a eingle fee. The publister 
is satisfied to take the responsibility, of first publishing 
the material in the form which has been submitted. 


Since the publisher of an atles can include 
thousands of waps in a single book, if the publisher so 
desires, and since the publisher of an encyclopedia or other 
composite rork can copyright a tremendous amount of material 
by paying e single fee, we submit thet there is nothing im- 
proper in the procedure which has been adopted. 


Reepectfully eudmitted, 


BL 


Vid 
Uae, 


4 
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May 2nd, 1938 


Copyright Office, 
Library of Congress, 
LEE} ob hata lo) « PO DN ON 
Dear Sirst- 
We have this day, under separate cover, addressed 
to your office and deposited in the Eng two copies of the 
_ best edition now published of copyrighted works entitled -- 
King Features Illustrated Weekly- Volumes I, IT, ITI, IV and 
- V, together with two copies of the best edition now published 
of King Features Weekly. s caer +, | 
We enclose herewith applications for registration 
of copyrights in and to the said books. This is on behalf of 
our client King Features Syndicate, Inc. | . 
This is your authority to charge the statutory fees 
necessary to effect registration of the claims to copyright ont 
behalf of King Features Syndicate, Inc. to the Trust Fund Ace 
count of King Features Syndicate, Inc. 
Will you be good enough to acknowledge receipt of 
the said deposits, and of the enclosed applications. 


Very truly yours 
MANALIM KOSLNZALIG, 
By 
Alfred H. Wasserstrom 
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May 7th, 1938 


Copyright Office, 
' ‘Library of Congress, 
Washington, De Cy 


Gentlemen:< 


We have. this day, under separate cover, | 
. addressed to your office and deposited in the mails, two 
copies of the best edition now published of copyrighted works 
entitled King Features Illustrated Weekly Volumes. I, IT 6 
III, IV and V, together with two copies of the best edition 
now published of King Features Weekly. 

We enclose. herewith applications for. 
registration of copyrights in and to the said books “Thi 
“is on behalf of our client, King Features Syndicates myelt 

This is your authority to charge the statutory 
fees necessary to effect regtstration of the claims to copy-= 
right on behalf of King Features Syndicate, Inc. to the Trust | 
Fund Account of King Features Syndicate, Ine. : 

Will you be good enough to acknowledge receipt 
of the said deposits, and of the enclosed grpdica tions | 


Very truly yours, 
MANHEIM ROSENZWEIG — 


AHW: MF Be H. Wasserstrom 
Enclosures 


7 Ayano 
February 23rd, 1938 


C. L. Bouve, Esq., 
Register of Copyrights, 

Library of Congress, 

Washington, D,. Cc. 


Re; SLBK 34 P 263 
Dear Colonel Bouve:- 
We have, on behalf of our client, King. Features 
Syndtoote, Inc., deposited in the mails, on the 21st day of February, 
1938, addressed to the Register of Copyrights, Library of Congress, 
Washington, D, C,, two copies of the best edition then published 
————————— 
of each of the following volumes:- 
King Features Illustrated Weekly Volume I 
King Features. Illustrated Weekly Volume II 
King Features Illustrated Weekly Volume III 
King Features Illustrated Weekly Volume IV 
King Features Illustrated Weekly Volume V_ 
In each case, claim of copyright, on behalf of 
King Features Syndicate, Inc.as copyright claimant, in the form 
of an application for registration of the copyrights in and to 
the said books, accompanied the deposit, 
_ You are hereby authorized to draw against the 
monetary deposit of King Features Syndicate Inc. to cover statutory 
fees for the entry of. its claims to copyright and for the certifi- 


cates of registration thereof. 


We hereby request that the said applications be 





honored by your office, pursuant to Section 10 of the stetute 








Cyn Bouve, Eso. =2-6 February 2ord, 1938 


(17 U. S. C. A. 10), and that certificates of copyright registration 
for the foregoing be issued in the name of King Features Syndicate, 
Ine., pursuant to Section 55 of the said statute (17 U. S. C. A. 55). 

On the 17th day of February, 1938 two copies 
of each of the said volumes were sold under written contracts, 
without restriction of any kind upon the purchasers” title, to each 
of two independent newsdealers maintaining their respective places 
of business in different parts of the United States, one in New. York 
end the other in Fennsylvania, Photostatic copies of the said con- 
tracts of sale are annexed hereto and made a part hereof. 

The said purchasers, under the said contracts, 
have exhibited, exposed and offered for resale each of the said 
copies at retail so that any member of the general reading public, 
desiring to purchase the same, may be able to do so. 

The exhibition, exposure and offering for ressle 
have taken place in one case on the 18th day of February, 1938 and 
on the 19th day of February, 1958 in the other. No publication of 
any of the copies of the said books or of the individual features 
forming component parts thereof has taken place prior to the afore- a 
said sales of copies. 


The said volumes, we submit, were first published 





on the 17th day of February, 1938, that is, the date when copies : 
thereoP were first sold, In any event, the features forming component 
parts of the said volumes, although individually and separately re- 

published as contributions to newspapers, have not been so republished 


prior to the 2lst dey of February, 1938. 






C. L. Bouve, Eso. -3< February 23rd, 19358 


Statutory copyright, pursuant to section 9 
of the statute (17 U. S, C, A. 9) may be secured “by any person 
entitled thereto", by publication of the work with proper notice 
of copyright affixed, There has never been any issue between us 
as to the propriety of the form of statutory notice of copyright 
affixed to the title pa7s of each volume, Said notice duly con- 
forms with the reoulrement of 17 U. S. C. A. 18, 19. 

We submit, it is settlod law thet first publica- 
tion, sufficient to initiate statutory copyright, obtains upon 
the unrestricted sale of a copy or cupies of the work with respect 
to which copyright is claimed. (Stern v, Remick & Co. 175 Fed. 282; 
Nittenthel Inc. v. Irving Berlin, Inc. et al., 291 Fed. 714; 
Atlantic Monthly Co. v. Post Publishing Co., 27 Fed. (2) 556; 
Patterson v. Century Productions Inc. et als, 99 New York Law 
Journal 7 (decided by the Circuit Court of Appeals, Second Circuit, 
Dec, 6, 1957); Weil on Copyright, sections 304, 317 at pages 124 
and 127 respectively; Amdur on Copyright & Practice, section 21 
pages 369, et sea.) 

In Stern case, supra, the court said at p. 285: 


n#**>yblication occurs as soon as the work is a 
unrestrictedly made public in any way."(Underscoring nina) y 


In the Stern case, supra, there was: but one sale 
of the copy, and then solely for the purpose of completing the copy- 
right. 

In the Mittenthal case, supra, the court said, 


referring to the Stern case, at page 715: 











C. L. Bouve, Esq. -4- February 23rd, 1938 


nee**Stern v. Remick***** was rightly decided 
because there had been a sale*****" 


In Weil, supra, the learned author observes 
at page 124; 


"***the "pubdlic' may consist of one person. 
An _ unrestricted sale of a single copy has 
been held a publication sufficient to divest 
common law co ight and to initiate statutor 
copyright, even though made for copyright 
purposes only. ence a publication is not 


measured by the size of the ie to whom it 
is made.” (Underscoring mine 


Scan on page 127 Weil states the rule to be 

"a single sale of a copy of a book is a publication. The public 
offer of copies of a work for sale is a publication, even though 
the attention of the public is not called to such offer or works." 

There is no place in the law of copyright for 
the cuestion of "colorable" sales as distinguished from bona fide 
seles, (Atlantic Monthly Co. v. Post Publishing Co., supra, p. 558) 

Section 62 of the statute (17 U. S. C. A. 62) . 
defines "the date of publication" for a work reproduced for sale ace 
"the earliest date when copies of the first authorized edition were 
placed on sale, sold or publicly distributed by the proprietor of 
the copyright or under his authority*****", 

The lest mentioned definition, however, has been 


held not to exhaust the means by which publication, in the statutory 


copyright sense, may be effected, that is, that definition is not a 


general one of what constitutes publication, (Cardinal Film Corp. v. 
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Beck, 248 Fed. 568; Patterson v. Century Productions, Inc. supra.) 


We have referred above to the Stern case. We 
realize that that case was decided under the statute immediately 
prior to the extant one. So much of the dectefon thereof as supports 
the proposition that the sale of & single copy is a publication for 
copyright purposes, has been, however, adopted in respect of the 


interpretation of the concept of publication under the present 


statute. Moreover, the rule that "the sale of (Lo) 2 CFI) A 0) od 


a rveneral publication” hes received recently the imprimatur of an 
appellate court in @ case under the prerent statute (Patterson v. 


Century Productions, Inc. et als, supra), 


Cases decided under prior copyright statutes 
in which the sale of a copy of the work, with the consent of the 
author or proprietor, has been held to constitute a publication are 


aed 
Gottesberger v. Aldine Book Pub. Coy 81; Osgood v. A. S. Aloe 





Instrument Co,, &3 Fed. 470, 

Theoretically, there can be no publication 
sufficient to initiate statutory copyright under section 9 of the 
statute until there hes been a divestment of the common law right of 
authorized first publication. Despite the consenuence of the loss 
of the common law rights, it has held that "the unrestricted offer of 
even 4 single copy to the public implies the surrender of the common 
law right" (Werck Meister v. Am. Lithographic Co., 134 Fed. 321). 

A fortiori, the unrestricted offer of even a single copy of a work 


should suffice for an investitive publication. 


The courts will more readily find an investitive 
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publication, one creating statutory copyright, than a divestitive 
publication, one abandoning so called common law copyright. (DeWolf 
on an Outline of Copyright Law, p. 32) 

We have labored the point of publication, 
However, whether we be right or wrong, on that point, we respectfully 
submit that it is not for the Register of Copyrights to definitively 
decide the matter. We submit the Register is without authority to 
pass upon the question of whether copyright has been secured in and 
to a work. 

The Register is authorized by statute to make 
rules and regulations in respect of registration (17 U. S.C. Be SS)ie 
Such rules, however, cannot go beyond registration (Patterson case, 
supra.) Registration, however, presupposes that which is register- 
able, namely, claim to copyright. It is only “after copyright has been 
secured by publication of the work with notice of copyright as pro- i 
vided in section 9” (17 U. S. C. A. 12) that deposit and claim of 
copyright (application for registration) are to be made. The Regis- 
ter’s duties find their inception only after section 9 has been 
complied with (or attempted compliance therewith - but on this point 
it is for the courts and not the Register to decide). 

Section 10 of the statute makes it mandatory, 
we submit, for the Register to issue to the copyright claimant, upon 
compliance with section 12 as to deposit and claim, "the certificate 


provided for in Section 55 of this title" (17 U. S, C. A. 10) 
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The Register has neither the power nor the 
machinery for the investigation of the validity of claims to 
copyright. (Egeers v. Sun Sales, 263 Fed. 373; Davies v. Bowes, 
219 Fed. 178; Sheldon v. Metro-Goldwyn Pictures Corp.; 7 Fed. 
Supp. 837 = reversed on other grounds) 

As it is said in the Eggers case, supra, p. 
374: 


"In form statutory copyright is effected by 
the act of the person claiming the privilege. 


What is registered is a claim of c ight. 
There is no provision for aratanitea és in 
the case of patents*****" (Underscoring mine) 
In the Sheldon case, supra, it is said at p. 
843: 


e****>unt the securing of ac yright is 
@ purely mechanical matter*****" (Underscoring rine) 


Were it otherwise, if the Register had the 
right and power to pass upon the velidity of a copyright in respect 
of which registration is sought, it woulda be more than a mere "claim 
of tright” that would be registerable,. 


Weil, supra, section 1622, states the follow- 


ing: . 

"The copyright office is not given the right 
to examine into the correctness of the state- 
ments contained in the application." 

Respectfully submitted, 
MANHEIM ROSENZWEIG 
By 

AHW: MP Alfred H, Wasserstrom 
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Mr, John J e Burne, 
76 Ridge Street, 
. Glens Falls, Yew York 


October 6th, 1938 . 


Dear Sireg;- 


In confirmation of our understanding with Feepect | to the 


purchase by you of certain volumes as herein eee 
follows: 


we agree ag 


The undersigned hereby Sells to you and you hereby purchase 
two (2) copies of each of the following works: 


1. King Features Illustrated Weekly 
Volumes 1, 2, 3, 4, andi 5, 


‘3 PTaS is 2 King Features Weekly 
| a You hereby agree to pay for the cald volumes the price of 
hs ($225) cents per voLuae, which sum shall become due and 
payable on the lst day of the ‘ane wont immediately following the 
month of shipment hereunder, ‘ 
Eech of the said volumes is sold to you hereunder erthenk | $e He 
eny restriction 4 limitation whatsoever upon your title in and to the : 
said copies of the volumes. ) es ‘ | % % ‘ ; 
It is our understanding that, though not a condi tion hereof, ; tenses d 


you will, immediately upon receipt of the volumes and for a reasonable A 





time thereafter, exhibit, expose, and offer each of the volumes for sale | 
at retail, so that any member of the general reading public desiring toe a ‘ss 


purchase any or all of the said volumes may be able to do so. 





Mr. John J. Burns a8 


October 6th, 1938 


The undersigned eerees, subject to full performance on 


your part of the one hereof, to pernit you to return for full credit 
against the said purchase price, vic Copies of the said volumes as you 


have been unable to Tesell at retail, provided such unsold copies or 


the covers Uy are returned ko the undersigned on or before the 
date of payment heredtaes® 


The aforesaid volumes will be mailed to you this day 
' under separate cover, 


Your acceptance indicated upon the copy hereof will 


Sows this our contract of sale, 


Kindly return the copy with your acceptance noted thereon 
to the undersigned in the self-addressed envelope enclosed herewith. 


Very truly yours, 


KING FEATURES SYNDICATE, INC. 


ACCEPTED Vice President 


than VUE, 


DOES Mey 






EXHIBIT "B1" 


«wos few VorK 
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pore” 
6T45t" St. 


‘ a5 ryORK As 
N 


ALL COMMUNICATIONS MUST BE 
ADDRESSED TO KING FEATURES SYNDICATE 


DATE Sel, 2 Ly LI3IL- 


The undersigned hereby acknowledges receipt, this day of 
copies of volumes referred to in letter dated October Sth, 1938, 
eg j and further states that the said copies have been publicly exhibited 


and exposed and offered for resale this day. 


OL ee 
i 7 a 
eet 





De p-Lgo 
vt. 


May @nd, 1955 


Dear Mr. Brown: 


| I am enclosing form A7 and two copics ; 
"Bide the Body" by Grace Sertwell Ma for ae 
copyrighting. 


Please send certificate of registration yt: 
Mies Dorothy Taylor, 


c/o International Mag any, dnc., 
959 Eighth Avenue, 


Bow Tork City. e-© 
Charge fee to the wt Dot of the rr] 
Internationel Wagesi ompamy, 4nc. (8. I.- | 


Cosmopolitan) 


Since ‘ 


Williem L. Brown, Baq., 
Register of Copyrights, 
Library of Congress, 
Washington, D. C. 


OFFICE OF THE 


REGISTER OF COPYRIGHTS 
CDL: TUM LIBRARY OF CONGRESS 
fete) d'd ich: hate) ot a Led > 
NAST (ch ae). | 
Dear Sirs: » 


We received May 8 the two copies, application, and fee é 
Submitted by you for registration of the book entitled "Hide  ~- 
the Body" by Grace Sartwell Mason. . | 


The copies are typewritten. The question therefore arises , 
whether punlication has actually taken place, and if so, whether 


wile are "copies of the best edition then published" as required 
aw. 


Publication, of course, means issuing to the public. It 
hardly seems probable that a work of this character would be 
actually published in typewritten form, when only a very limited 
number of copies would normally be produced on the typewriter. 
Books which are intended for publication are almost always printed 
in quantities to meet the public demand. Such publication rarely, 


if ever, takes place in the form of typewritten copies for reasons 
that are obvious. fi 


The Copyright Office therefore feels obliged to question 
any application for registration of a book which is accomparied by 
deposit of typewritten copies, If you wish to submit some state— 
ment, which you think would justify the claim that publication has 
taken place, it will be duly considered, but it might be preferable | 
to remove the difficulties by having the material printed on the 
printing press, or at least miltigraphed or mimeographed, and de- 


posit copies in permanent form, The typewritten copies may then 
be returned, 


Awaiting further explanation, your :material is being 
held under "TRUST", but can be returned in due course. oi 


Enclosures: 
Forn A-l, Cire, 16 





Respectfully, . 


International Magazine Co. 
959 Eighth Ave, : Ae Se 


New York, N. Y. Register of Copyrights... 


\ Ys 


OFFICE shes 
REGISTER OF COPYRIGHTS 
8 


LsJD 
LIBRARY OF CONGRESS re 
bole) A ditch: bute) of ol fod = ie sg we wf 
~ WASHINGTON 
‘ » 
> Ae 
= | 
>. May 28, 1935 
Gentlemen: 


Referring to your application for registration of the work 
entitled “Hide the Body", the entry has been duly made upon de= 
posit of the printed copies and the certificate of registration — 
if not already received will reach you in due coursés 

45 no use can be made of them in this Office’ we return under 
separate cover the two typeuriten copies of this work originally 
received in this Office on May 3, 1935, : 


ictematuicy ae. 


2 copies (sep. cov.) - = 
| t “ ee J 
| Register of C 8 2) 


International Magazine Co, Inc. - 
(H. I. Cosmopolitan) 

959 Eighth Avenue re A 
New York, New York ; i ee ee 











Title of book: L 7 WHA 














es LV 4 su 
Author, of the United States. - (Ga oe, vV es 


Date of publication /¢7 4) 1/7, 193). _ Affidavit receivea_/i Je 2/ 193). 
Copies sane aga et 193 5. Bay Class AA, a es 
[BEAL] foe. 


ALG 


. Regtater of Copyrigh te 


U.S. GOVERNWENT PRINTING Vl AAT ae eT | 








¥ 
te%es 


as 












No. “abs 





3 7 RY of CONGRESS | 
~ COPYRIGHT 0) (0) 
; WASHINGTON, D. ¢. 


i eee ‘in this Office, in accordance with the : 
ee of the copyright law, two copies of the work . 
ie et With the required application and the 
aoe istration has been duly made and the 
- im icate. or certificates” have been mailed as re- 
D copies of the work received have been duly 
0 show 1 ee of receipt, and the entry class and 
Eroept of the required oe has 























S are 2 nat Virther rehired. 3 in this Office or 
Sine, abd ee, they are herewith returned to you 
= Ma "pro c Sions of sections 59 and 60 of the Copyright 
: March: 4, 1909, which permit the return to the copyright 

Oe articles ‘deposited. These copies, as noted, bear*. . 
bo show that they are the copies which were deposited 
t as the law required, and you may therefore pre- 


z a8 tn i a n with your certificate. It should be understood that 


re es which are not now returned have been, taken over 


ibrary of Congress for use therein under section 59 
ight Act of March 4, » 1009, and are therefore not 


_ Resfly ’ 


| 
Register of Copyrights. 
rs Save these copies to prove your copyright. 
bi: 
cor ies Fs 
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